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Letters 


Amended Rule 1.442 

“Proposals for Settlement: Mind- 
ing Your P’s and Q’s Under Rule 
1.442” (February) contained one 
misstatement of law. The article 
states that “[ilfan offer of judgment 
is sent by mail, it is subject to the 
five-day mailing rule, adding five 
days to the 30-day prescribed period 
in which the offer may respond.” 
This is false. Rule 1.442 was 
amended on October 31, 1996 (effec- 
tive January 1, 1997), and now con- 
tains a sentence that expressly 
makes Rule 1.090(e)—the five-day 
mailing rule—inapplicable to Rule 
1.442. See Fla. R. Civ. P. 1.442(f). 

JEFFREY P. EHRLICH 

Pembroke Pines 


Author’s Response 

Readers should modify the check- 
list (by adding #1(a,) to ensure that 
offerors diary 45 days before the day 
trial is scheduled to begin or before 


the day the docket begins, whichever 
is earlier. 
JuLiE LirrKy-RuBIN 


More on Contracts 

I read with interest Jim Martin’s 
response concerning John Lovett’s 
comments on Mr. Martin’s article, 
“Fifty Tips for Writing the 21st Cen- 
tury Contract” (November 2000). I 
merely ask, “Has anyone ever tried 
to argue a contract containing 
‘whereas’ clauses to a jury?” It’s like 
writing “and further affiant sayeth 
naught” on the end of an affidavit. I 
didn’t knew that modern folks still 
spoke King James English. Or do 
they just sign what their lawyers 
put in front of them? And did they 
really have nothing more to say? If 
so, how come they talk for hours 
about their affidavit in a deposition 
or at trial? 


JAMES D. WING 


Miami 


Oath of Admission to The Florida Bar 


The general! principles which should ever control the lawyer in 
the practice of the legal profession are clearly set forth in the 
following oath of admission to the Bar, which the lawyer is sworn 
on admission to obey and for the willful violation to which disbar- 
ment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Con- 
stitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial 
officers; 

“| will not counsel or maintain any suit or proceedings which shall 
appear to me to be unjust, nor any defense except such as | be- 
lieve to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided 
to me such means only as are consistent with truth and honor, 
and will never seek to mislead the judge or jury by any artifice or 
false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets 
of my clients, and will accept no compensation in connection with 
their business except from them or with their knowledge and ap- 
proval: 

“| will abstain from all offensive personality and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless 
required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, 
the cause of the defenseless or oppressed, or delay anyone’s cause 
for lucre or malice. So help me God.” 
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President's Page 


Protecting the Independence of Florida Lawyers 


ear Colleagues: 

This article is a call to 
action to all Florida law- 
yers to voice your strong 

opposition to the proposed constitu- 
tional amendment to dismantle The 
Florida Bar and to increase the in- 
fluence of politics in the court sys- 
tem. This proposal would rewrite 
Article V. 

House Joint Resolution 627, intro- 
duced by Rep. Fred Brummer, R- 
Apopka, would do away with or sub- 
stantially reduce The Florida Bar by 
changing Section 15. That revised 
section would allow the legislature 
to assume some oversight of our pro- 
fession. The section further provides 
that the Supreme Court would have 
exclusive jurisdiction over admission 
and discipline for those practicing 
“before the courts of this state.” 

Also added to this section is this 
provision:“The cost of such regula- 
tion and discipline shall be funded 
by appropriations, disciplinary 
penalities and fees paid to the Su- 
preme Court as authorized by gen- 
eral law. The professional practice 
of law other than before the courts 
of this state may be regulated by 
general law.” 

Simply stated, this provision 
would eliminate the Bar as an arm 
of the Supreme Court and make the 
court’s ability to regulate the prac- 
tice of law entirely dependent upon 
the willingness of the legislature to 
fund the regulation. 

With regards to the Judicial 
Qualifications Commission, the 
Bar’s four lawyer appointments 
would be taken away and given to 
the legislature. 

Various qualifications for holding 


Simply stated, this 
provision would 
eliminate the Bar as an 
arm of the Supreme 
Court and make the 
court’s ability to 
regulate the practice of 
law entirely dependent 
upon the legislature. 


law-related offices, such as judge- 
ships or elected state attorneys or 
public defenders, would not require 
membership in The Florida Bar. 
Instead, they would have to be “au- 
thorized to practice law in Florida.” 

In addition to dismantling The 
Florida Bar, other changes in the 
36-page measure would do away 
with all judicial nominating com- 
missions, require appellate judges 
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up for retention to receive a two- 
thirds approval rate, allow the gov- 
ernor to fill directly all appellate va- 
cancies with the consent of the state 
Senate, set a two-year minimum on 
writs of habeas corpus, and give the 
legislature vastly increased powers 
over court procedural rules. 

Tallahassee attorney Barry Rich- 
ard, The Florida Bar’s outside coun- 
sel, has stated that the “overall effect 
of the proposal would be to increase 
the influence of politics in the court 
system and would set our state back 
100 years.” Richard further said that 
HJR 627 “would remove all checks on 
the politicization of judicial selection, 
place incumbent judges at the whim 
of the legislature or any groups dis- 
satisfied with a particular decision, 
and significantly reduce the indepen- 
dence of the judiciary, a critical ele- 
ment in the maintenance of a just and 
democratic society.” 

I am so proud to be a member of 
The Florida Bar. I know that you are 
proud to be a member of The Florida 
Bar. As members of a noble profes- 
sion we must remain independent so 
we can represent our clients and work 
with our judicial branch in the ad- 
ministration of justice. 

Kindly call, fax, and e-mail your 
state representatives and state sena- 
tors today and tell them of your 
strong opposition to HJR 627. Our in- 
dependence as lawyers must be pro- 
tected. 


HERMAN J. RUSSOMANNO 
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Executive Directions 


Your Board of Governors 


y the time you read this col- 

umn, our first electronic 

voting election for the 

Board of Govenors races 
will be completed. Before asking you 
to decide on your circuit represen- 
tative, we offered in the Bar News 
and on the website the platform 
statements of those running for a 
seat on the board and the contested 
Young Lawyers board races. 

In order to consider these mem- 
bers’ histories and opinions on vari- 
ous subjects related to the practice 
of law, I performed my periodic re- 
view of the biographical information 
sheets of the 52 members of the 
2000-2001 board. In the past when 
I have studied these bios for this 
column, I have said the following: 

e “It is my general impression 
that the board has changed over the 
past 10 years, just as the Bar gen- 
erally has changed, to include a 
broader spectrum of lawyers.” 

¢ “If our board members are from 
varied backgrounds and a wide 
range of practice areas, they seem 
to agree on at least one point: Ser- 
vice is a significant demand on their 
time.” 

¢ “Our present (1996) board is 
composed of well-seasoned practic- 
ing lawyers whose experience and 
goals for our profession closely re- 
flect those of a majority of our mem- 
bership.” 

Are these observations still accu- 
rate when considering the current 
board? After reading the 2000-01 bio 
statements, I would say “yes.” 

As you would imagine, law school 
educational backgrounds vary, with 
15 members graduating from the 
University of Florida; 11 from the 
University of Miami; three from 
Florida State University; two from 
Stetson University; two from Nova 
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Southeastern University; and two 
from the University of Illinois. 

Other law schools represented on 
the board include Samford Univer- 
sity, Southern Illinois University, 
Boston College, Tulane University, 
University of South Carolina, Wash- 
ington and Lee University, St. 
John’s University, University of 
Cincinnati, Emory University, 
Georgetown University, Hamline 
University, University of Pennsyl- 
vania, University of Akron, and 
South Texas College of Law. 

Our two public members are gradu- 
ates of Florida A & M University. 

Listed as birth places are states 
including New Jersey, Illinois, New 
York, Louisiana, Pennsylvania, 
Ohio, Alabama, West Virginia, 
Georgia, Minnesota, North Caro- 
lina, Kentucky, Tennessee, Con- 
necticut; Washington, D.C.; Ha- 
vana, Cuba; as well as a number of 
Florida cities, reflecting the diver- 
sity of the state’s population. 

A majority of the board list them- 
selves as practicing in the area of 
civil litigation. The average number 
of years of practice is 20 with six 
board members practicing 30 years. 

As for firm affiliation, most board 


members are not from large law 
firms as generally believed; in fact, 
most work in firms of 15 or fewer 
attorneys. Seven governors practice 
with five other attorneys and eight 
governors practice with four or 
fewer. One board member is a solo 
practitioner. Larger law firms are 
represented by six members. 

Board members are not reim- 
bursed for their expenses. The aver- 
age monthly number of hours spent 
working on Bar business is 20 to 30; 
and many board members serve on 
better business councils, YMCA 
boards, church and temple groups, 
arts councils, and community college 
boards as well. One member works 
with a local truancy intervention 
project, while several volunteer with 
the Rotary Club and Boy Scouts. 

Finding time for leisure endeavors, 
too, board members list golf, fishing, 
and boating as popular pasttimes, 
and several participate in activities 
related to their children. 

Board members are active with 
their local bar associations and most 
have held office. 

In my 20-plus years as your ex- 
ecutive director, I have observed one 
consistent ingredient of every board 
of governors member: commitment 
of time and resources. I hear from 
board members that the experience 
is richly rewarding and a way to give 
something back to the legal profes- 
sion. I welcome the observation that 
the board has evolved over the years 
to reflect the general Bar member- 
ship. I also am grateful that the 
board continues to attract dedicated, 
hardworking members. 


JOHN F. HARKNESS, JR. 
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THE PusBLic TRUST DOCTRINE 


Historic Protection 
for Florida’s Navigable 
Rivers and Lakes 


by Monica K. Reimer 


his past spring, in what was perhaps the most 

controversial environmental issue of Florida’s 

2000 legislative session, the legislature consid- 

ered but failed to pass legislation concerning 
ownership of “sovereignty lands”—Florida’s publicly 
owned rivers and lakes.' During the session, it became 
evident that there was a substantial amount of confu- 
sion surrounding the Public Trust Doctrine. Originally 
a common law doctrine, the Public Trust Doctrine is now 
a constitutional doctrine which protects the public sta- 
tus of navigable water bodies. The purpose of this ar- 
ticle is to provide the legal and historical foundation of 
this doctrine in an effort to assist in the understanding 
of the issues raised by the proposed legislation. 


The Public Trust Doctrine 

Navigable rivers, lakes, and tidelands are held in a 
public trust which imposes a legal duty upon the state 
to preserve and control them for public navigation, fish- 
ing, swimming, and other lawful uses.” Because the es- 
sential feature of the doctrine is that lands beneath navi- 
gable water bodies are not held for the purpose of sale or 
conversion into private ownership, strict limitations are 
imposed on the state’s ability to transfer the water bod- 
ies, or parts thereof, into private hands.* Now incorpo- 
rated into the Florida Constitution,‘ the Florida Supreme 
Court has stated that this constitution provision repre- 
sents a codification of prior case law.® The doctrine is an 
expression of an ancient rule; water bodies capable of 
being utilized for useful public purposes were recognized 
and protected as public property by the laws of Spain,® 
England,’ and even ancient Rome.* 


Sovereignty Lands 
Because title to lands beneath navigable water bodies 
passed “as an incident of sovereignty,” the lands are le- 
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gally referred to as “sovereignty lands.”’ The trust over 
these lands devolved in the new state by operation of 
law, without the necessity of any deed, inventory, patent, 
or survey by the federal government.'® Ownership is not 
based on a legal description in a deed, but on the nature 
of the water body itself. Instead of record title, the navi- 
gable character of the water body creates notice of pub- 
lic ownership.'! The boundary of navigable freshwater 
lakes and rivers is the ordinary high water line.’ The 
public has the right to make all lawful uses of sover- 
eignty lands up to this boundary line, including use of 
the shore or space between ordinary high and ordinary 
low water marks."* 


Navigable Lakes and Rivers 

The Public Trust Doctrine protects the public status 
of “navigable” water bodies. Florida case law defining 
“navigability” is clearly established. A waterway is navi- 
gable if at the time of statehood in 1845," it was used or 
was capable of being used” as a highway for waterborne 
trade or travel'® conducted by the customary modes of 
that period.'’ Navigability does not require year-round 
capacity for navigation, but does require capacity for 
navigation in the water body’s ordinary state.'* Contem- 
porary capacity for navigation in vessels of the size used 
for transporting passengers and goods in the statehood 
period is substantial evidence of navigability.’® Artifi- 
cial water bodies or waterways rendered navigable 
through improvement by dredging are not legally navi- 
gable.”° Customary modes of waterborne trade and travel 
in the mid-1800s included steamboats,”' barges,” dug- 
out canoes,”® and home-made skiffs,” all of which were 
used to transport passengers, products of the country, 
and produce from local farms.”° Navigability must also 
be understood in the context of the land transportation 
system that existed at the time of statehood. Railroads 
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were virtually nonexistent. In 1845, 
the only railroad in the state ran 
from Tallahassee to St. Marks, op- 
erated on wooden rails, and had 
carts pulled by mules.”* Engines 
didn’t arrive until 11 years later.”’ 
Roads were little better. The legis- 
lature declared that public roads 
were in satisfactory condition so 
long as the tree stumps left in the 
road were less than 12 inches high,” 
the few bridges that existed washed 
out during times of high water, and 
uncertain ferry service provided 
crossing of all the major streams.” 
As a result, lakes and streams were 
by far the most reliable public high- 
ways for moving goods and people. 


Proving Navigability 

Given the extensive recorded ar- 
chives of Florida’s rich history, facts 
establishing navigability are not 
difficult to ascertain. In the 1997 
trial over a landowner’s attempts to 
close Fisheating Creek to the pub- 
lic, the attorney general’s office pro- 
duced documentary evidence of an 
1842 naval expedition on the creek 
using 30-foot-long dugout canoes 
and evidence of early 20th century 
navigation to trading posts on the 
waterway.” Based on this evidence, 
a jury deliberated less than two 
hours before returning a verdict that 
Fisheating Creek was navigable. In 
the previous navigability case which 
settled in 1987, the attorney 
general’s office marshaled evidence 


In 1850, the federal 
government found 
itself in the position 
of holding vast areas 
of swamp lands 
in many of the 
new states 
including Florida. 


of navigability of the upper reaches 
of the Peace River including histori- 
cal newspaper accounts describing 
the navigability of the river for 
steamboats,*! evidence of small 
scale traffic by commercial fisher- 
men in more recent years,*” and pho- 
tographs of a sunken boat near the 
river's headwaters.** In both cases, 
the navigability of the respective 
waterways was common knowledge 
among the people of the locale be- 
cause the rivers had been used for 
generations as public waterways.” 


Federal Public Lands 

Surveys and Navigability 
When the United States acquired 

Florida from Spain in 1821, the fed- 


A lot of people will tell you that the best defense is a strong offense. 
But I’m of the belief that the best defense is a good attorney. 
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eral government established a new 
territory and began the task of sur- 
veying and selling the newly ac- 
quired federal lands.** Among many 
other tasks, surveyors were in- 
structed to approximate the shore- 
line of navigable waters by survey- 
ing a series of straight-line 
segments called “meander” lines.** 
Lakes and rivers which were the 
subject of these meander surveys 
are referred to as “meandered” wa- 
ter bodies. Surveying conditions, 
however, were extremely adverse in 
the wilds of early Florida. Hostile 
Native Americans were a constant 
threat, as were the large numbers 
of alligators and snakes that popu- 
lated the densely vegetated and 
marshy shores of Florida’s lakes and 
streams. These conditions, com- 
bined with the complete absence of 
any consistent standard to guide 
meandering decisions of the survey- 
ors in the field,*” produced haphaz- 
ard navigability determinations. In 
fact, only a very small number of 
Florida’s navigable lakes and rivers 
were the subject of meander sur- 
veys—large portions of the St. Johns 
River, the Kissimmee River, the 
Chipola River, the Oklawaha River, 
and the Peace River were not me- 
andered, even though all of these 
rivers bore steamboat traffic during 
the water transportation era.*® 
Florida courts have recognized that 
meandering is an unreliable indica- 
tor of whether a particular water 
body was navigable. For that rea- 
son, meandered water bodies are 
given a weak presumption of navi- 
gability and nonmeandered lakes 
and streams are given a similarly 
weak presumption of nonnavigability 
when the issue of navigability is 
tried in court.*® 


Historical Deeds Did Not 
Convey Sovereignty Lands 
Proponents of sovereignty lands 
legislation during the past session 
asserted that the proposed legisla- 
tion represented good public policy 
because it protected the “private 
property rights” of landowners 
whose title derived from swamp 
deeds.*° The “I have a deed” argu- 
ment is not new. The first time the 
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Florida Supreme Court rejected a 
riparian landowner’s claim that a 
swamp deed conveyed sovereignty 
lands into private hands was in 
1908,*! and no subsequent case dis- 
turbed that long-standing rule.*? 
Nevertheless, the legislative debate 
in the 2000 session revealed that the 
“I have a deed” argument retains 
emotional appeal, regardless of its 
legal and constitutional invalidity. 
That appeal is lost when the argu- 
ment is placed in historical context. 


Swamp Lands and the 
Internal Improvement Fund 

Through acts of Congress, the fed- 
eral government granted Florida 
various categories of land after it 
became a state. In 1845, the federal 
government granted the new state 
500,000 acres of “internal improve- 
ment lands.”** The intent of this 
grant was that the lands be sold to 
fund improvements to roads, canals, 
and navigable streams for the pur- 
pose of aiding internal communica- 
tions.** In 1850, the federal govern- 
ment found itself in the position of 
holding vast areas of swamp lands 
in many of the new states including 
Florida.*® Burdened by these 
unsaleable lands, Congress simply 
gave them away to the states in 
which they were located.** The ex- 
pectation was that the states would 
convey these lands to large compa- 
nies which would then be respon- 
sible for drainage and reclamation.’ 
In an attempt to orderly manage 
these federal land grants, the 1855 
Florida Legislature created the In- 
ternal Improvement Fund, which 
consisted of title to internal im- 
provement lands and swamp lands 
and all proceeds from the sale of 
such lands.** The legislature then 
vested title to the internal improve- 
ment lands and swamp lands in the 
“Trustees of the Internal Improve- 
ment Fund” (the governor and cabi- 
net)*® and gave them authority to 
sell and transfer the lands as pre- 
scribed by statute.®° 

As anticipated, the trustees made 
bulk transfers of swamp lands to 
drainage companies, canal compa- 
nies, and railroads. In terms of sheer 
scale, these transfers were im- 


mense. Some railroad companies 
were granted 10,000 to 25,000 acres 
of swamp land per mile of railroad 
or canal constructed.*! Industrial 
mogul Hamilton Disston purchased 
four million acres at 25 cents per 
acre in one single transaction in 
1881, and eventually received title 
to some six million acres.*? In all, 
more than 20,000,000 acres of 


Service to: 


Sarasota/Bradenton 


Fort Myers 
Miami 
Marathon 
Orlando 
Jacksonville 
Tallahassee 


Prices start 
as low as $69* 


swamp land were received by the 
state from the federal government.** 
Included in these vast swamp deeds 
were lands that were not swamp at 
all.5* The Disston swamp deeds in- 
cluded large portions of the Central 
Florida Ridge—valuable agricul- 
tural uplands—as well as navigable 
lakes and streams the federal sur- 
veyors had failed to meander. For 
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example, almost all of Fisheating 
Creek was encompassed within 
900,000 acre and 300,000 acre 
swamp deeds issued to Disston com- 
panies.” 


Legal Effect 
of Swamp Deeds 

Within a short time after these 
swamp deeds were issued, the 
Florida Supreme Court was pre- 
sented with the question of whether 
swamp deeds with legal descriptions 
based upon improperly performed 
federal surveys had the legal effect 
of removing navigable lakes and riv- 
ers from the public trust and con- 
veying them into private ownership. 
In State ex rel. Ellis v. Gerbing, 47 
So. 353 (Fla. 1908), a riparian (wa- 
terfront) landowner in Nassau 
County claimed private ownership 
of part of the bed of the Amelia River 
on the basis of a swamp deed. In 
unanimously rejecting his claim, the 
Florida Supreme Court held that a 
swamp deed “does not affect the title 
held by the state to lands under 
navigable waters by virtue of the 
sovereignty of the state.”’ Because 
the marsh lands lay below the ordi- 
nary high water mark of the Amelia 
River, they were not “swamp and 
overflow lands” within the meaning 
of the act but sovereignty lands 
which the trustees of the Internal 
Improvement Fund had no author- 
ity to convey. The identical issue 
was addressed in Martin v. Busch, 
112 So. 274 (Fla. 1927), a case in- 
volving a swamp deed that encom- 
passed lands beneath the shallow, 
vegetated waters of Lake 
Okeechobee. In once again ruling 
that swamp deeds did not convey 
lands below the true ordinary high 
water line of navigable water bod- 
ies, the court reiterated the law that 
grantees of swamp deeds always 
understood “that the conveyance of 
Swamp and Overflowed land does 
not in law cover any sovereignty 
lands,”°° and that the trustees of the 
Internal Improvement Fund had no 
authority to convey navigable wa- 
ters into private ownership.” 

The rationale underlying both 
Gerbing and Martin was that the 
trustees of the Internal Improve- 


The term “ordinary” 

excludes floods and 
other extraordinary 
high water events 


but includes the 
average or normal 
reach of high water 
of each year. 


ment Fund could not convey what 
they did not own. Lands beneath 
navigable waters were not the prop- 
erty of the trustees because the fund 
contained only internal improve- 
ment lands and swamp lands. These 
principles were reaffirmed as re- 
cently as 1986 by the Florida Su- 
preme Court in Coastal Petroleum 
v. American Cyanamid, 492 So. 2d 
339 (Fla. 1986), in which the court 
reiterated that grantees of swamp 
deeds and their successors in inter- 
est have never had “any moral or 
legal claim” to ownership of navi- 
gable waters.*' This established law 
is also reflected in standard title 
insurance policies. Since the early 
part of this century, these policies 
have excepted land under navigable 
waters from coverage. These stan- 
dard exceptions reflect the title in- 
surance industry’s acknowledgment 
that swamp deeds have never af- 
fected the public trust status of navi- 
gable waters.” 


Ordinary High Water 
Boundary of Navigable 
Rivers and Lakes 

The ordinary high water bound- 
ary is just what the words suggest: 
the ordinary or normal reach of wa- 
ter during the high water season.™ 
The term “ordinary” excludes floods 
and other extraordinary high water 
events but includes the average or 
normal reach of high water of each 
year.” By way of comparison, the 
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ordinary low water mark is the point 
the water reaches when the water 
body is at its usual and common or 
ordinary stage.® The boundary does 
not have a permanent fixed location 
on the ground because it is ambula- 
tory, gradually shifting in response 
to natural processes such as erosion 
and accretion. 


Establishing the Boundary 
Methods used to locate this 
boundary are strictly a matter of 
state law.®’ Two 1927 Florida Su- 
preme Court cases provide the indi- 
cators which are used today to lo- 
cate the ordinary high water 
boundary in Florida.® In Tilden v. 
Smith, 113 So. 708 (Fla. 1927), the 
court recognized Florida’s varying 
topography and differentiated indi- 
cators based on whether a water 
body has a steep-banked or flat- 
banked profile.*? On low, flat- 
banked water bodies there is usu- 
ally no clear mark on the ground, 
and the boundary is located where 
the presence of the water prevents 
the cultivation of ordinary agricul- 
tural crops.” In Martin v. Busch, 
112 So. 274 (Fla. 1927), the court 
explained that ordinary high water 
on flat-banked water bodies with 
shallow, vegetated shorelines can 
also be determined by locating wa- 
ter marks on local objects such as 
trees and dock pilings.”’ On steep- 
banked water bodies, the boundary 
is located by an observable physical 
mark on the ground where the pres- 
ence and action of the water has 
wrested the bank of vegetation.” 
The Florida Supreme Court has 
also addressed the issue of distin- 
guishing between swamp lands, 
granted by the 1850 swamp lands 
act, and sovereignty lands, which 
had been placed in a public trust five 
years earlier in 1845. In both 
Gerbing and Martin, the riparian 
landowners contended that the 
lands at issue met the description 
of the overflow lands in the swamp 
lands act,” i.e., lands that are peri- 
odically subject to overflow but 
which were capable of being re- 
claimed for agriculture by means of 
levees, drains, and embankments.” 
The court, however, rejected the ar- 
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gument that the shallow vegetated 
shores that are submerged during 
the rainy season were conveyed by 
swamp deeds. Instead, under Florida 
law, the ordinary high water bound- 
ary encompasses all lands beneath 
waters that are part of a navigable 
lake or water body whether or not 
the water is navigable in all its parts 
toward the outside lines or else- 
where.” 


Attempts to Redefine 
the Ordinary High 
Water Boundary 

Following the Florida Supreme 
Court’s rejection of the “I have a 
deed” argument in 1986, the parties 
in Coastal Petroleum v. American 
Cyanamid were sent to trial on the 
issues of navigability and the ordi- 
nary high water boundary. The cases 
had originally been filed because 
phosphate companies who owned 
land bordering on the Peace River 
were potentially liable for tens of 
millions of dollars worth of phos- 


phate which allegedly had been 
mined from the river’s bed.” Be- 
cause the river bed extended from 
the ordinary high water line on one 
side to the ordinary high water line 
on the other side, there was an ex- 
traordinary financial incentive for 
the phosphate companies to argue 
for as narrow a river as possible in 
order to minimize their potential li- 
ability. As a party in one of the law- 
suits, Mobil Mining and Mineral in- 
vented a novel ordinary high water 
theory that clearly reflected this in- 
centive. 

According to its trial brief, the 
boundary on all Florida water bod- 
ies was the point where the river had 
wrested the bed of terrestrial veg- 
etation.” Since terrestrial vegeta- 
tion was defined to include all veg- 
etation except floating weeds such 
as water lilies and water hya- 
cinths,”* the boundary line was lo- 
cated waterward of all cypress trees, 
including those growing in the bed 
of the river. The fact that the lands 


might be submerged for six to nine 
months of an average year was an- 
swered by the assertion that high 
water which occurred during the six- 
month rainy season was merely an 
“annual rise” which should be elimi- 
nated from the determination of or- 
dinary high water.” 

The justification offered for these 
indicators was that all lands upward 
of this line fit the description of 
“swamp and overflowed lands”® and 
could be used for “agricultural pur- 
poses” such as cypress timber opera- 
tions and low water season cattle 
foraging.*! According to the Mobil 
Theory, “if the water on the land is 
not useful for navigation and the 
lands can be made useful by agri- 
culture (by diking and draining), 
then it is outside the [ordinary high 
water mark].”*? Legal authority for 
this theory was an amalgamation of 
excerpts from federal cases and 
state cases from states other than 
Florida.® 

Tilden was quoted but the part of 
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the case which describes low flat- 
banked water bodies and requires 
use of the “agricultural crop test” 
rather than the “wresting of vegeta- 
tion test” on this type of water body 
was omitted through the use of el- 
lipses.** Having eliminated the ex- 
istence of both the high water sea- 
son and the shallow vegetated shore, 
the Mobil Theory was an attempt to 
convert the shores of Florida’s flat- 
banked waterways into private 
property. The phosphate cases 
settled in 1987 in large part because 
the attorney general’s office pro- 
duced evidence that ordinary high 
water determinations made by 
Mobil itself prior to the commence- 
ment of the phosphate litigation 
(and the invention of the new ordi- 
nary high water theory) matched the 
state’s ordinary high water line de- 
termination.® 

Less than a year after the Peace 
River settlement, the Board of Pro- 
fessional Land Surveyors proposed 
administrative rules governing the 
conduct of ordinary high water sur- 
veys.*® The rules, which closely fol- 
lowed the Mobil Theory, had been 
written for the board by attorneys 
for the phosphate companies and 
other major landowners.*’ When the 
attorney general’s office challenged 
the proposed rules as being contrary 
to Florida law, Mobil Mining and 
Minerals, Agrico Chemical Com- 
pany, International Minerals & 
Chemical Corporation, the Florida 
Land Council, Lykes Bros., Inc., A. 
Duda & Sons, the Corporation of 
Jesus Christ of Later Day Saints, 
Inc., the Shoreline Owners and Resi- 
dents Association, Drake Ranch, the 
Florida Citrus Mutual, the Florida 
Farm Bureau, the Florida Sugar 
Cane League, the Florida Forestry 
Association, and the Florida 
Cattleman’s Association all inter- 
vened to defend the new Mobil 
Theory. 

The proposed rules defined “ter- 
restrial vegetation” as all land 
plants that do not require standing 
or flowing water for support, classi- 
fied cypress trees as “terrestrial veg- 
etation,” declared that the boundary 
was an actual, observable, physical 
mark where the water prevented the 


Efforts to redefine 
Florida's ordinary high 
water boundary 
seemed finally to be 
derailed when, in 1994, 
the Second District 
relied upon 
longstanding law in its 
Macnamara decision. 


growth of “terrestrial vegetation,” 
declared that the boundary did not 
take in swamps or low grounds li- 
able to be overflowed but reclaim- 
able for agriculture, and declared 
that the boundary did not take in 
lands that were too low and wet to 
be reclaimed but which were suit- 
able for cattle to range upon as un- 
enclosed pasture.* As a result, the 
boundary line was placed at the 
most waterward cypress tree or 
where the most waterward cow 
could forage on aquatic vegetation. 
After a three-week administrative 
hearing, the proposed rules were 
declared illegal on the ground that 
Florida’s established water bound- 
ary law “cannot be modified by cre- 
ation, mischaracterization, addi- 
tion, omission, or substitution of 
legal principles by board rule” which 
was “precisely” what the adminis- 
trative law judge found that the pro- 
posed rules aimed to accomplish.” 
Unsuccessful in the judicial fo- 
rum, private riparian landowners 
took the issue to the legislature dur- 
ing the 1988, 1989, and 1990 legis- 
lative sessions.*! The proposed leg- 
islation defined the ordinary high 
water line as “an observable physi- 
cal mark” where the water pre- 
vented the growth of all “terrestrial 
vegetation.” “Swamp lands” were 
“deemed” to be above the ordinary 
high water line and were then de- 
fined to include: 1) overflowed lands 
subject to periodic flooding during 
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the “annual wet season;” 2) lands 
subject to periodic or frequent over- 
flows that required levees to keep 
out the water to make them suitable 
for cultivation; and 3) lands on 
which grew “cypress trees and other 
exposed vegetative matter of a type 
inconsistent with navigability.”” 
The bills never made it out of com- 
mittee. 

Efforts to redefine Florida’s ordi- 
nary high water boundary seemed 
finally to be derailed when, in 1994, 
the Second District Court of Appeal 
relied upon longstanding Florida 
law in handing down its decision in 
Macnamara v. Kissimmee River Val- 
ley Sportsmans’ Ass’n., 648 So. 2d 
155 (Fla. 2d DCA 1994). In this case, 
a waterfront landowner constructed 
a barbed wire fence across part of 
Lake Hatchineha, an admittedly 
navigable lake. The area enclosed by 
the fence was shallow, vegetated 
lake margin which contained cy- 
press and other aquatic trees and 
marsh vegetation. Boaters had regu- 
larly used the area in controversy 
for fishing in kicker boats, and the 
disputed portion of the lake bed was 
submerged at times of both normal 
and high water. The outer line of the 
barbed wire fence ran along the out- 
side of a spoil island created when 
the Kissimmee River canal was dug 
in the 1960s. 

At trial and on appeal, the private 
riparian landowner was represented 
by one of the intervenor’s attorneys 
from the Land Surveyors case,* and 
a surveyor who was on the Board of 
Professional Land Surveyors at the 
time the ordinary high water rules 
were proposed testified as an expert 
witness in support of the 
landowner’s position.** The issues 
were well-briefed on both sides. The 
board of trustees intervened in the 
case after the trial; two private prop- 
erty rights foundations filed amicus 
briefs during the appeal.® The Sec- 
ond District ruled that the area be- 
tween the spoil island and the shore 
was vegetated lake bottom below the 
lake’s ordinary high water line and 
that the spoil island was retained 
in public ownership. The ordinary 
high water determination was con- 
firmed by ordinary high water 
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marks on dock pilings of an old 
steamboat landing and by locating 
the line at which oranges (an ordi- 
nary agricultural crop) were grown. 
The opinion clearly sets forth 
Florida’s longstanding ordinary 
high water boundary law and is in 
agreement with the findings of the 
administrative law judge in the 
Land Surveyors’ case. 

The Second District rejected the 
following arguments made by the 
landowner and the private property 
rights organizations: 1) that Florida 
ordinary high water boundary law 
did not differentiate between flat- 
banked and steep-banked water 
bodies; 2) that in all cases the 
boundary had to be an observable 
physical mark on the ground that 
ordinary people could “readily ascer- 
tain”; 3) that the boundary did not 
include areas submerged during the 
annual high water season; 4) that 
the boundary was located on all 
water bodies at the line where the 
water had wrested vegetation; and 
5) that the boundary did not include 
any lands which could be “used for 
cattle to range upon as natural or 
uninclosed pasture.” Review was 
denied by the Florida Supreme 
Court.” 

Proposed legislation during the 
2000 session mirrored prior redefi- 
nition attempts. Draft bills vari- 
ously declared: 1) that “all lands 
subject to such periodical overflows 


of water as to require drainage or 
levees or embankments to keep out 
the water and thereby render the 
lands suitable for successful culti- 
vation are not sovereignty lands 
below the ordinary high water 
mark”; 2) that all lands covered by 
water resulting from “seasonal 
rains” were above the boundary if 
the lands could be reclaimed by use 
of levees; 3) that all lands which 
were underwater during the fre- 
quent rains of the wet season but 
which when dry might be suscep- 
tible for use by foraging cattle were 
excluded from the boundary; 4) that 
the ordinary high water mark was 
not the highest point the water 
reached during times of freshets or 
floods (a correct statement of the 
law) but then defined “freshets” as 
including “all seasonal rises caused 
by rains”; and 5) that the ordinary 
high water mark had to be an ob- 
servable physical boundary that 
landowners can “readily identify.” 


Conclusion 

The Public Trust Doctrine im- 
poses a legal duty on the state to 
preserve and control title and use 
of all lands beneath navigable wa- 
ter bodies, including the shore or 
space between ordinary high and 
ordinary low water, for public use 
and enjoyment. The people of this 
state have raised the protection af- 
forded by the doctrine to constitu- 


tional stature. In the most recent 
challenge to this doctrine, the 
Florida Supreme Court relied upon 
this constitutional provision in re- 
confirming longstanding Florida 
law that swamp deeds do not create 
a private property interest in sover- 
eignty lands. Attempts to use 
swamp deeds as a justification to 
legislatively redefine the ordinary 
high water boundary and thus 
transfer all or part of the shore to 
the adjacent private owner are simi- 
larly inappropriate and unconstitu- 
tional. 


! Bills were introduced in both the 
House (HB 1807) and the Senate (SB 
1824). Each of these bills continually 
metamorphosed during the session. The 
original house bill sought to overrule 
American Cyanamid and the century of 
case law cited therein and would have 
conveyed approximately half a million 
acres of nonmeandered navigable water 
bodies to private riparian landowners. 
Proponents called the legislation “The 
Florida Land Title Protection Act.” It 
generated a firestorm of controversy. 
See, e.g., Editorial, Land Grab Bill, Sr. 
PETERSBURG TiMES, April 26, 2000; Edi- 
torial, Jeb’s Veto Pen Should Be Poised 
to Kill Arrogant Land-grab Measure, 
TAMPA TRIBUNE, March 20, 1000; Edito- 
rial, Landowners Attempt Public Land 
Grab, Daytona BEAacH NEws JOURNAL, 
March 24, 2000. 

2 Coastal Petroleum, Inc. v. American 
Cyanamid, 492 So. 2d 339, 342-43 (Fla. 
1986); State ex rel. Ellis v. Gerbing, 47 
So. 353, 355 (1908). 

3 Broward v. Mabry, 50 So. 826, 829- 
30 (Fla. 1909). 

4 Fia. Const. art. X, §11 reads: “Sover- 
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eignty lands. The title to lands under 
navigable waters, within the boundaries 
of the state, which have not been alien- 
ated, including beaches below mean high 
water lines, is held by the state, by vir- 
tue of its sovereignty, in trust for all the 
people. Sale of such lands may be au- 
thorized by law, but only when in the 
public interest. Private use of portions 
of such lands may be authorized by law, 
but only when not contrary to the pub- 
lic interest.” 

5 American Cyanamid, 492 So. 2d at 
344. 

® Apalachicola Land & Development 
Co. v. McRae, 98 So. 505, 517-18 (Fla. 
1923); Geiger v. Filor, 8 Fla. 325, 336- 
37 (1859); Trustees v. Webb, 618 So. 2d 
1381, 1382 (Fla. Ist D.C.A. 1993). 

? Geiger v. Filor, 8 Fla. 325, 336-37 
(1859); Broward v. Mabry, 50 So. 826, 
829 (Fla. 1909). 

8 Geiger, 8 Fla. at 336-37. In 1823, 
Congress memorialized the public sta- 


tus of such waters in the new territory 
of Florida when it declared that all the 
“navigable rivers and waters in the dis- 
tricts of East and West Florida shall be, 
and forever remain, public highways.” 
Act of Congress, March 3, 1823, 3 U.S. 
Stats. 754. 

® American Cyanamid, 492 So. 2d at 
342. 

1 Martin v. Busch, 112 So. 274, 285-86 
(1927); American Cyanamid, 492 So.2d 
at 343. 

2 Until 1974, the ordinary high water 
mark was the boundary of both fresh- 
water and tidal water bodies. The bound- 
ary of tidally influenced water bodies is 
now statutorily defined as the “mean 
high water line,” the location of which 
can be derived using gauging data from 
tidal stations. Fia. Stat. §177.25(14), 
(15). 

13 Broward, 50 So. at 830. 

1 Odom v. Deltona Corp., 341 So. 2d 
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977, 988 (Fla. 1976). 

15 Broward, 50 So. at 830. 

16 Td.; Clement v. Watson, 58 So. 25, 26 
(Fla. 1912). 

17 Baker v. State, 87 So. 2d 497, 498 
(Fla. 1956). 

18 Broward, 50 So. at 831. 

18 Board of Trustees v. Florida Public 
Utilities Co., 599 So. 2d 1356, 1358 (Fla. 
1st D.C.A. 1992) (citing Lopez v. Smith, 
145 So. 2d 509, 513 (Fla. 2d D.C.A.1962), 
Broward, 50 So. 826 at 830; Baker v. 
State, 87 So. 2d 497, 498 (Fla. 1956); 
McDowell v. Trustees of Internal Im- 
provement Fund, 90 So. 2d 715, 716 
(Fla.1956)). 

20 Clement, 58 So. at 26 (dredging of 
navigation channel into nonnavigable 
cove did not render cove navigable at 
law); Picciolo v. Jones, 534 So. 2d 875, 
877-78 (Fla. 3d D.C.A. 1988) (artificially 
created canal not navigable at law); 
Trustees v. Ball, 300 So. 2d 741 (Fla. 1st 
D.C.A. 1974) (per curium affirmance of 
circuit court opinion determining that 
dredging of rock to create navigation 
channel did not render river navigable 
at law). 

21 See MUELLER & Purpy (eds.), THE 
STEAMBOAT ERA IN FLoriDA (1984). 

2 For example, barge traffic is evi- 
denced by the following newspaper ad- 
vertisement from the FLoripa Wuic: “For 
Freight or charter. My barge ROUGH 
AND READY, carrying one hundred and 
seventy bales cotton, is now in Fine or- 
der, with an experienced Captain and 
crew, will ply regularly, during the busi- 
ness season, between this place and 
Apalachicola. Freighting done on the 
most Favorable terms. Apply to ISSAC 
WIDGEON or the captain on board. 
Marianna, Oct. 28, 1848.” 

23 Dugout canoes were used throughout 
Florida during the water transportation 
era. The Museum of Florida History in 
Tallahassee has an extensive collection 
of dugout canoes and archives on canoe 
uses. For example, THE Louis, which is 
displayed in the museum foyer, is a four 
foot wide, thirty foot long dug out canoe 
that was constructed in the 1800s and 
was used through the early 1900s to haul 
passengers and freight on the St. Johns 
and its tributaries. 

24 See JOHNSON, HicHways AND Byways OF 
THE SoutH 14-15 (1904), describing a 
planter setting off to market from his 
farm on the Miami River in a skiff loaded 
with potatoes, cabbages, poultry, eggs, 
tomatoes, and bananas. 

*> Broward, 50 So. at 829 (describing 
navigability in terms usefulness of the 
water body for transport of products of 
the community in which the water body 
is located). 

26 A History Or Fiorina, 142- 
43 (1971). 

21 Id. at 143. 

28 Page 95, Laws of the Territory of 
Florida, 1822. 

2° TEBEAU, supra note 26, at 140-41. 

30 The trip had been recorded in the per- 
sonal diary of one of the Marines. The 
diary was subsequently published in a 
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military history journal. Evidence of 
early 20th century use was provided by 
deposition testimony of an elderly gentle- 
man who lived near the creek his entire 
life. Evidence supporting his account 
included newspaper accounts and pho- 
tographs. 

31 Newspaper articles are a readily 
available source of information on the 
day to day use of a water body. 

32 Deposition testimony of commercial 
fisherman who had used the river. 

33 The boat was over 80 feet long and 
was known as The Mayflower. It was the 
subject of an underwater archeological 
excavation during the course of the trial. 

34 The landowner in the Fisheating 
Creek case had operated had year round 
canoe rental and livery service on the 
creek for almost two decades. In the 
Peace River case, Polk County at one 
time operated a boat lift at the river’s 
headwaters and still maintains two boat 
ramps in the upper reach of the water- 
way which was in dispute. 

35 The system for surveying and selling 
the land was developed to raise money 
to pay off federal debts and to encour- 
age settlement and development of ter- 
ritories to the point where they would 
qualify for statehood, C.A. Wuite, A His- 
TORY OF THE RECTANGULAR SURVEY SYSTEM 
11 (1983). 

36 Florida Public Utilities Corp., 599 So. 
2d at 13857 n.2. 

37 Surveying instructions provided no 
definition of “navigability” to guide the 
surveyors. WHITE, supra note 35, at 326. 

38 Td.; see EDwARD A. MUELLER, PERILOUS 
JouRNEYsS: A History OF STEAMBOATING ON 
THE CHATTAHOOCHEE, APALACHICOLA, AND 
FLInt Rivers, 1828-1928 (1990); MUELLER 
& Purpy (eds.), THE STEAMBOAT ERA IN 
FLoripa (1984); Epwarp A. MUELLER, 
STEAMBOATING ON THE ST. JOHNS (1980). 
Other examples abound. For example, 
federal surveyors failed to meander the 
shoreline of 4334 acre Lake Poinsett in 
Brevard County and mapped the lakes 
miles from its correct location. Township 
plats and field notes from the federal 
surveys are available online at the De- 
partment of Environmental Protection’s 
State Lands Land Boundary Information 
Systems website at www.labins.org. 

39 Odom, 341 So. 2d at 988-89. 

40 See Randall J. Holcombe, Florida’s 
State Sovereignty Claims: A Government 
Taking of Private Property without Com- 
pensation, JAMES MapiIsoNn INSTITUTE 
BACKGROUNDER 6-7 (July 1998). Mr. 
Holcombe is not an attorney. The article 
was written with the assistance of 
Micheal Rosen and the Florida Legal 
Foundation (hereinafter “Holcombe”). 

4! Gerbing, 47 So. 353 (Fla. 1908). 

42 American Cyanamid, 492 So. 2d at 
343. 

43 Whitfield’s Notes: Governmental, Le- 
gal, and Political History of Florida 232; 
Vol. Ill: Helpful and Useful Matter, Fla. 
Stat. (1941) (hereinafter “Whitfield’s 
Notes”). 

44 Supra. 

* Act of Congress of September 28, 


1850, Ch. 84, 9 U.S. Stats. 519. 

46 Td. See also TEBEAU, supra note 26, 
at 189. 

4” Whitfield’s Notes, supra note 43, at 
232. 

48 Id. at 232-33. 

50 Ch. 610, Acts of 1855. 

51 See, e.g., Ch. 5033, Laws of Florida 
(1901) (granting the Florida Ship and 
Canal Company 25,000 acres of swamp 
lands for each lineal mile of canal con- 
structed.). 

52 TEBEAU, supra note 26, at 278-80. 
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58 Whitfield’s Notes, supra note 43, at 
232. 

54 TEBEAU, supra note 26, at 278. 

5° Trustees’ Deed No. 12933 dated De- 
cember 15, 1884; Trustees’ Deed No. 
13101 dated May 13, 1885. 

56 Gerbing, 47 So. at 354. The land- 
owner argued that the lands at issue 
were salt marshes and not river, that 
his title deraigned from a swamp deed 
issued by the Trustees of the Internal 
Improvement Fund based on a swamp 
land patent from the federal govern- 
ment, that this deed contained a legal 
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description which included the lands at 
issue, and that the deed was therefore 
proof that the United States and Florida 
considered these lands to be swamp 
lands and not sovereignty lands. Jd. 

57 Td. at 357. 

58 Td. at 354. 

58 Martin, 112 So. at 285. 

6° Id. at 283-85. The legislature did not 
transfer title to sovereignty lands be- 
neath fresh water navigable rivers and 
lakes to the trustees until 1969. 1969 
Fla. Laws ch. 308. 

61 American Cyanamid, 492 So. 2d at 
342-43. 

62 For example, Kansas City Title In- 
surance issued a policy of Florida 
Audubon in 1960 which excepted from 
coverage “the title or rights of the In- 
sured in any property . . . to tide lands, 
or land comprising the shores and bot- 
tom of navigable waters. 

83 Tilden v. Smith, 113 So. 708, 711 
(Fla. 1927) (citing 9 C.J. Boundaries 193 
(1916) which states that the boundary 
on non-tidal streams and lakes is “the 
point to which the water rises at its av- 
erage highest stage”); see also 
Macnamara v. Kissimmee River Valley 
Sportsman’s Ass’n, 648 So. 2d 155, 159 
(Fla. 2d D.C.A. 1994). 

64 Tilden, 113 So. at 711. 

65 Board of Trustees of Internal Imp. 
Trust Fund v. Walker Ranch General 
Partnership, 496 So. 2d 153, 155-56 n.3 
(Fla. 5th D.C.A. 1986). 

66 David G. Guest, The Ordinary High 
Water Boundary on Freshwater Lakes 
and Streams: Origin, Theory, and Con- 
stitutional Restrictions, 6 J. LAND UsE & 
Envt.. L.205, 209, 225-27 (1991). 

6&7 Macnamara, 648 So. 2d at 159 (hold- 
ing that neither Federal decisions nor 
formulations for locating the boundary 
which have been adopted by different 
states have any bearing on Florida’s le- 
gal ordinary high water boundary). 

8 Tilden v. Smith, 113 So. 708 (Fla. 
1927); Martin v. Busch, 112 So. 274 (Fla. 
1927). 

6° Tilden, 113 So. at 712. 

71 Martin, 112 So. at 283. 

7 Tilden, 113 So. at 712. 

3 Act of Congress of September 28, 
1850, Ch. 84, 9 U.S. Stats. 519. 

™ Gerbing, 47 So. at 357; Martin, 112 
So. at 284. The legal rationale for this 
holding is that in 1850, at the time of 
the swamp lands grant, the federal gov- 
ernment no longer held title to the beds 
of Florida’s navigable water bodies, titie 
to such lands having passed to Florida 
by operation of law in 1845. 

5 Martin, 112 So. at 283. See also 
Macnamara, 648 So. 2d at 159 (citing 
the record in Martin to show that the 
Martin court was addressing a contro- 
versy over a non-navigable cove on the 
margin of Lake Okeechobee). 

76 See Mobil Oil Corp. v. Coastal Petro- 
leum Co., 671 F.2d 419 (C.A.11 (Fla.) 
1982) (providing history of lawsuit for 
conversion of phosphate allegedly mined 
from beneath the Peace River); Coastal 


Petroleum Co. v. International Minerals 
& Chemical Corp., 709 F. Supp. 1092 
(N.D. Fla. 1988) (stating that Coastal 
Petroleum sought $800,000,000 in dam- 
ages for conversion of phosphate). 

77 Mobil Oil Corporation’s Trial Brief 
Regarding the Ordinary High Water 
Mark, Mobil Oil Corporation v. The State 
of Florida et al., Case No. GCG-82-1089, 
Tenth Judicial Circuit, Polk County, 
Florida (October 12, 1987) at pp. 14-15 
(hereinafter “Mobil Trial Brief”). 

78 Mobil Oil Corporation’s Motion for 
Pre-Trial Ruling and for Order in Limine 
Regarding the Ordinary High Water 
Mark, Mobil Oil Corp. v. The State of 
Florida, Case No. GC-G-82-1089, 
10thJudicial Circuit (October 19, 1987), 
at p. 14-15 (hereinafter “Pre-Trial Rul- 
ing”). 

78 Mobil Trial Brief, supra note 77, at 


80 Td. at 8-10. 

Jd. at 12: 

82 Td. at 20. 

83 Td. at 11-20. The brief quotes Tilden 
but omits the section discussing the lo- 
cation of the boundary on low flat- 
banked water body. Jd. at 13. Mobil at- 
tempted to justify the use of 60 years of 
non-Florida case law by stating that 
“courts in other jurisdictions have had 
occasion to consider the issue in greater 
depth.” Pre-Trial Ruling, supra note 78, 
at 12-13. 

84 Mobil Trial Brief, supra note 77, at 
15-16. 

85 The evidence consisted of a series of 
permits for various locations on the river 
which required the companies to produce 
and ordinary high water line determi- 
nation. In some instances, the compa- 
nies’ new ordinary high water line was 
below prior ordinary /ow water determi- 
nations. Permitting on that stretch of the 
river dated back to almost the turn of 
the century. 

86 Board of Trustees v. Board of Profes- 
sional Land Surveyors, DOAH Case No. 
88-4710RP (1989). On appeal, the rules 
were invalidated on the basis that the 
rules exceeded the rulemaking author- 
ity of the Board. Board of Trustees of 
Internal Imp. Trust Fund of State of Fla. 
v. Board of Professional Land Survey- 
ors, 566 So. 2d 1358 (Fla. 1st D.C.A. 
1990). 

87 The administrative law judge found 
as a matter of fact that “a substantial 
number of the suggestions” and “exten- 
sive contributions” were made by law- 
yers for the phosphate mining compa- 
nies and by lawyers for the Florida Land 
Council. Jd. at paragraph 6. Authority 
for the definition of “ordinary high wa- 
ter mark” in the proposed rule was 
Tilden, Goose Creek Hunting Club, Inc. 
v. United States, 518 F.2d 579 (Ct. Cl. 
1975); Howard v. Ingersoll, 54 U.S. 381 
(1851), and a law review article written 
by a California lawyer who represented 
land developers in litigation with the 
state entitled The Riparian Developer’s 
Dilemma: Locating the Boundary of 
Navigable Rivers and Lakes, REAL Prop- 
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ERTY, PROBATE AND TRUST JOURNAL (Fall 
1983). Notably absent was any citation 
to either Gerbing or Martin. Id. at para- 
graph 31. 

89 Td. at paragraphs 18, 24, and 31. 

9 Td. at paragraph 83. 

*! Fla. House Bill 1215 (1988); Fla. HB 
328 (1989); Fla. HB 2269 (1990). The 
text of the bill had been suggested in a 
law review article written by attorneys 
who strongly objected to the Florida 
Supreme Court’s decision in American 
Cyanamid. Joseph W. Jacobs & Alan B. 
Fields, Sovereignty Lands in Florida: 
Lost in a Swamp of Ambiguity, 38 Univ. 
Fa. L.R. 347. (1986). On the issue of the 
location of the ordinary high water line, 
the article asserts that the only Florida 
appellate decision addressing the ordi- 
nary high water line is Tilden. Martin 
and Gerbing are not cited. Jd. at 387. 

%3 Macnamara, 648 So. 2d at 157; Board 
of Trustees v. Board of Professional Land 
Surveyors, DOAH Case No. 88-4710RP 
(1989) (appearances). 

°4 Daniel Gentry was a member of the 
board at the time the rules were pro- 
posed. He then testified for the 
Macnamara’s as their expert on the lo- 
cation of the ordinary high water bound- 
ary. 

°5 Macnamara, 648 So. 2d at 157-58. 
The Southeastern Legal Foundation and 
the Florida Legal Foundation filed am- 
icus briefs. Jd. at 157. In their motions, 
both organizations described themselves 
as private property rights organizations. 
Motion of Florida Legal Foundation, Inc. 
for Leave to File Amicus Curiae Brief, 
Case No. 93-2494 (October 14, 1993); 
Southeastern Legal Foundation’s Motion 
for Leave to File Brief Amicus Curiae, 
Case No. 93-2494 (October 25, 1993). 

% Initial Brief of Amicus Curiae Florida 
Legal Foundation, Inc., Case No. 93- 
2494 at pp. 3-7 and 19-20; Initial Brief 
of Appellant Roger Macnamara, Case 
No. 93-2494 at pp. 32-33 and 37-38. The 
rationale for these arguments was that 
lands that were submerged only during 
the high water season were valuable for 
agriculture or grazing during the low 
water season and therefore excluding 
these lands from the ordinary high wa- 
ter boundary would promote “the most 
advantageous use of the lands.” Initial 
Brief of Florida Legal Foundation at p. 
23. 

*7 Macnamara v. Kissimmee River Val- 
ley Sportsmans’ Ass’n, 651 So. 2d 1195 
(Fla. 1995). 


Monica K. Reimer is an assistant 
attorney general with the Florida Attor- 
ney General’s Office, Tallahassee, and 
frequently represents the Board of Trust- 
ees of the Internal Improvement Trust 
Fund. She received her B.A. from Florida 
State University and her J.D., cum 
laude, from Tulane Law School. 
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Fraudulent Inducement Claims 
Should Always Immune from 
Economic Loss Rule Attack 


by Paul J. Schwiep 


s commentators have noted,' since the Florida 

Supreme Court’s 1996 decision in HTP, Ltd. v. 

Lineas Aereas Costarricenses, S.A., 685 So. 2d 

1238 (Fla. 1996), lower courts have struggled to 
determine when, if ever, the economic loss rule (ELR) 
may be cited to defeat claims for fraudulent inducement 
of contract. Prior to HTP, some courts had taken the view 
that tort claims for fraudulent inducement were barred 
under Florida’s economic loss rule.? The ELR had been 
generally held to prohibit the assertion of tort claims to 
recover for purely economic injuries.’ In HTP the court 
held that a “cause of action for fraud in the inducement 
of contract is an independent tort and is not barred by 
the economic loss rule.”* While HTP announced an ex- 
ception to the ELR for fraudulent inducement, the con- 
tours of the exception remain unclear. 

HTP might be viewed as setting forth a bright line 
test: If a tort claim alleges that the defendant intention- 
ally lied prior to the execution of a contract in order to 
induce the plaintiff to enter into the contract, and the 
plaintiff justifiably relied on the lie, a claim is stated 
without regard to the contract or its terms.° Some courts, 
however, have continued to apply the ELR to bar induce- 
ment claims when the allegedly false statements are “in- 
tertwined” or “interwoven” with representations or obli- 
gations in the contract.® This article surveys the various 
approaches courts have taken in determining when a 
plaintiff may state a fraudulent inducement claim not- 
withstanding a contract. The article concludes by argu- 
ing that fraudulent inducement should always be an 
exception to the ELR. 

In HTP, the plaintiff alleged that the defendant in- 
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duced the plaintiff to enter into a settlement agreement 
through false statements. The Supreme Court’s opinion 
does not identify the nature of the false statements. The 
defendant, citing AFM Corp. v. Southern Bell, 515 So. 2d 
180 (Fla. 1987),’ argued that “because the parties were 
involved in a contractual relationship that preexisted the 
alleged fraud in the inducement, the economic loss rule 
should have barred an award of tort damages.”* The Su- 
preme Court disagreed, finding that the fraudulent in- 
ducement claim was “independent” of the contract and 
thus viable. The court reasoned that “[f]raudulent induce- 
ment is an independent tort in that it requires proof of 
facts separate and distinct from the breach of contract.”® 

In attempting to distinguish a fraudulent inducement 
claim from a breach of contract claim, the court approv- 
ingly quoted from a Michigan Appeals Court opinion, 
Huron Tool & Engineering Co. v. Precision Consulting 
Services, 209 Mich. App. 365, 532 N.W.2d 541 (1995), 
which explained that “[t]he distinction between fraud in 
the inducement and other kinds of fraud is the same as 
the distinction . . . between fraud extraneous to the con- 
tract and fraud interwoven with the breach of contract. 
With respect to the latter kind of fraud, the misrepre- 
sentations relate to the breaching party’s performance 
of the contract and do not give rise to an independent 
cause of action in tort.””” 


Fraud Interwoven with the Contract 

Versus Fraud Extraneous to the Contract 
The distinction articulated in HT?P—fraud “extrane- 

ous” to the contract versus “interwoven fraud”—has been 

virtually impossible for lower courts to define consis- 
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tently. At least two approaches have 
emerged. Some courts have taken 
the view that the issue is strictly 
temporal: If the allegedly fraudulent 
statement occurred prior to the ex- 
ecution of the contract, then the 
fraud is “extraneous” to the con- 
tract.'! For instance, in Nautica Intl, 
Inc. v. Intermarine USA, L.P., 5 F. 
Supp. 2d 1333 (S.D. Fla. 1998), the 
plaintiff and defendant entered into 
an agreement to develop rigid inflat- 
able boats to market to the United 
States. In the written contract, the 
defendant agreed that it would use 
its best efforts to develop and mar- 
ket the boats. The defendant also 
allegedly represented, pre-contract, 
that the defendant would cooperate 
with the plaintiff and use its best 
efforts to secure a contract. The re- 
lationship fell apart and the plain- 
tiff sued for breach and fraudulent 
inducement. 

The defendant moved to dismiss 
the inducement claim arguing that 
the plaintiff relied on the same al- 
legations—failure to use best ef- 
forts—to support both the fraud and 
breach claims. The court found that 
the inducement claim was not 
barred by the ELR because the al- 
legedly fraudulent statements were 
made prior to contracting: “The 
analysis presents a question of tim- 
ing: does this tort claim that Defen- 
dants fraudulently induced Plain- 
tiffs to contract ... arise from 
conduct prior to, and distinct from, 
the alleged willful breach of con- 
tract?” The court held that because 
plaintiff's fraud claim “attacks con- 
duct prior to any alleged agreement 
between the parties” it survived the 
ELR.” 

At the other end of the spectrum 
are cases like Hotels of Key Largo v. 
RHI Hotels, 694 So. 2d 74 (Fla. 3d 
DCA), review denied, 700 So. 2d 685 
(Fla. 1997), in which courts are less 
concerned with timing than they are 
with a substantive comparison of 
the allegedly fraudulent statements 
against the contract’s provisions. 
Hotels of Key Largo involved a li- 
censing and marketing agreement 
between a Keys hotel owner and a 
division of Radisson Hotels. Under 
the agreement, the Keys hotel be- 


These courts are 
Clearly troubled by 
the prospect of an 

artful pleader merely 
recasting his breach 
case as a fraud 
claim seeking 
punitive damages. 


came part of the Radisson system 
with access to Radisson’s reserva- 
tion system and travel agents. The 
plaintiff alleged that the defendant’s 
representatives—prior to execution 
of the contract—falsely represented 
that upon execution of the licensing 
agreement 40 percent of the 
plaintiff's room reservations would 
be generated by the defendant’s res- 
ervation system. The plaintiff al- 
leged that, in fact, it had lost money 
on the licensing contract and that 
the defendant had failed to produce 
the promised reservations. 

The Third District Court of Appeal 
held that the ELR barred the fraud 
claim. Quoting a pre-HTP Fourth 
District Court of Appeal case, the 
court stated: “A party may not re- 
cover in fraud for an alleged oral 
misrepresentation which is ad- 
equately dealt with in a later writ- 
ten contract.”"* The court rejected 
the argument that HTP stood for the 
proposition that “one can always 
avoid operation of the economic loss 
doctrine by merely pleading fraud 
in the inducement.” Reasoning 
that “a critical distinction must be 
made where the alleged fraudulent 
misrepresentations are inseparably 
embodied in the parties’ subsequent 
agreement,” the court found that 
representations “embodied” in the 
agreement could not support a fraud 
claim.'* The court held: “[W]here the 
only alleged misrepresentations 
concern the heart of the parties’ 
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agreement, simply applying the la- 
bel of ‘fraudulent inducement’ to a 
cause of action will not suffice to 
subvert the sound policy rationales 
underlying the economic loss doc- 
trine.”!” 

Hotels of Key Largo has spawned 
many similar cases'* when courts, 
in determining whether a fraud in 
the inducement claim survives the 
ELR, “consider the relationship be- 
tween the inducing representation 
and the essential requirements, ex- 
press or implied, of the contract 
agreed to by the parties.”’* Under 
Hotels of Key Largo, the inducement 
claim should be dismissed if the rep- 
resentations are “intertwined” or 
“inseparably embodied”™! in the con- 
tract. These courts are clearly 
troubled by the prospect of an art- 
ful pleader merely recasting his 
breach case as a fraud claim seek- 
ing punitive damages. Another 
court, reviewing the cases, com- 
plained that “there is a lot of loose 
language being used to describe 
these principles and the confusion 
is compounded with almost every 
case.””? Most judges would concur 
with the sentiment. 

An even more lenient standard for 
rejection of a fraud claim is set out 
in Greenfield v. Manor Care, 705 So. 
2d 926, (Fla. 4th DCA 1997), which 
held: “When the misrepresentations 
are related to the breaching party’s 
performance of the contract, they do 
not give rise to an independent 
cause of action in tort.””’ Under this 
approach, if it can be said the al- 
leged fraudulent statements and the 
failure to perform are merely “re- 
lated,” the fraud claim fails. 


When, if Ever, Should 
Fraudulent Inducement 
Claims be Barred? 

An example illustrates the prob- 
lems generated by these various 
approaches to applying the ELR to 
fraud cases. Buyer negotiates to 
purchase seller’s business. Buyer 
advises that he requires the busi- 
ness to generate at least $100,000 
in annual profit. Seller, knowing 
that the statement is false and in- 
tending to induce buyer to go for- 
ward, represents that the business 
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generates profits well over that 
amount. The parties later sign an 
integrated contract.” 

Regardless of the contract, under 
Nautica, the buyer could state a 
claim for fraudulent inducement 
because the seller’s representation 
regarding revenues: 1) was made 
prior to the contract’s execution; 2) 
was knowingly false; 3) was made 
with the intent to induce reliance; 
4) was (allegedly) justifiably relied 
upon; and 5) did, in fact, induce the 
contract. Under cases like Straub 
Capital Corp. v. L. Frank Chopin, 
724 So. 2d 577 (Fla. 4th DCA 1999), 
and Greenfield, however, buyer 
likely could not state a claim be- 
cause the statement is “related” to 
the contract to purchase and sell. 

Under Hotels of Key Largo, a court 
might need to know more to resolve 
a motion to dismiss. For instance, if 
the contract contained a “no warran- 
ties” provision stating that the seller 
makes no representations about 
revenues, certainly the Hotels of Key 
Largo approach would require dis- 
missal of the fraud count because 
the false representation inducing 
the contract is “interwoven” with 
statements in the contract. What if 
the contract lacked a “no warran- 
ties” provision, but contained a 
paragraph granting the buyer rights 
to conduct a full audit prior to clos- 
ing in order to determine revenues? 
Probably, there would be no fraud 
claim under a Hotels of Key Largo 
type approach, although there 
would continue to be a claim under 
Nautica. But should there be? 

Set aside thoughts about the ELR 
for a moment. Before cases like HTP, 
which tried to reconcile the expand- 
ing ELR doctrine with a well estab- 
lished tort claim like fraudulent in- 
ducement, what were the rules? 
Courts had adopted at least three 
well-entrenched checks on the scope 
of the otherwise potentially limit- 
less expanse of fraudulent induce- 
ment. First, courts held (and con- 
tinue to hold) that there is no 
independent tort for “intentional 
breach of contract.” A party that 
promises to do something—say, use 
its best efforts to promote a ven- 
ture—could flagrantly, willfully, and 


intentionally breach that promise 
and only be subject to contract dam- 
ages. Economic imperatives war- 
ranted such a result. If A promises 
to sell B his car for $100, and C 
comes along and offers $200, A 
should sell the car to C even though 
he may owe B expectancy damages. 
That the breach was intentional 
does not make it fraudulent. Of 
course, that’s a far cry from a case 
in which a party makes a promise 
maintaining a positive (and fraudu- 
lent) intent not to keep it when 
made. 

Second, before application of the 
ELR to fraudulent inducement 
claims, there simply was no such 
claim as fraudulent performance of 
a contract.” For example, in John 
Brown Automation, Inc. v. Nobles, 
537 So. 2d 614 (Fla. 2d DCA 1988), 
review denied, 547 So. 2d 1210 (Fla. 
1989), the parties entered into an 
agreement whereby the defendants 
were to supply the plaintiff with 
machines to manufacture collet 


nuts. The defendants represented 
that the machines could manufac- 
ture the nuts and that the defen- 
dants could service the machines. 
The machines never performed as 
represented and the defendants 
could not make them operable. 

The court struck the fraud claim 
and limited the plaintiff to contract 
damages. The court explained that 
“the misrepresentation ascribed to 
the [defendant] is inherent in and 
inextricable from the events consti- 
tuting a breach of contract.””’ There 
was no evidence of “an intent on the 
part of the [defendants] not to ful- 
fill the contract when it was 
formed.””* The court concluded: 
“(T]he mere failure to perform a 
promise does not constitute fraud.””° 
Importantly, the court stated that 
the result would be otherwise if the 
evidence “disclosed a specific pur- 
pose in the [defendants] not to ful- 
fill the contract when it was 
formed.”*° 

Third, and perhaps most impor- 
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tantly, courts, even before the “ELR” 
label was applied, struck fraud 
claims when the alleged fraudulent 
statement was flatly contradicted by 
the terms of a later contract.*! The 
ground for these rulings might be 
thought of as a type of contractual 
estoppel, or merely an obvious in- 
ability of the plaintiff ever to be able 
to satisfy the “justifiable reliance” 
element of a fraud claim.*® In any 
event, courts held that fraud could 
not be asserted in the teeth of a con- 
tractual provision “negating” the 
alleged fraud. 

In attempting to reconcile the 
cases, at one end of the spectrum are 
cases in which plaintiffs fundamen- 
tally allege an intentional breach or 
fraud in the performance of a con- 
tract. The Florida Supreme Court 
has long affirmed that there is no 
separate tort claim for fraudulent 
breach or performance of contract. 
Plaintiffs are restricted to their con- 
tractual remedies. At the other end 
of the spectrum are fraud cases in 
which plaintiffs allege that the de- 
fendant made a pre-contract false 
representation wholly distinct from 
the obligations or representations in 
the contract. HTP indisputably per- 
mits such fraud claims. 

But what about the cases in be- 
tween when the alleged fraud 
touches on a representation later 
embodied in a contract? For in- 
stance, the business seller who 
falsely represents the business’ rev- 
enues, then hides behind a contrac- 
tual provision stating seller makes 
no such representations*; the used 
car salesman who falsely says the 
car has never been wrecked, but the 
contract says that the seller makes 
no representations about past re- 
pairs*; the home seller who falsely 
states the roof is watertight, but the 
contract contains a provision saying 
seller makes no representations 
about the roof?* In such circum- 
stances, the ELR should not be im- 
plicated because there is conduct 
distinct from the contract: a pre-con- 
tract representation that was alleg- 
edly false but made to induce the 
contract.** Moreover, the rationale 
behind the ELR fundamentally is 
inapplicable to fraud claims that 


The Florida Supreme 
Court has long 
affirmed that there is 
no separate tort 
claim for fraudulent 
breach or 
performance of 
contract. 


would otherwise survive the tradi- 
tional barriers identified above that 
have long been imposed by Florida 
law. 

In arguing that the ELR retains 
a role in fraudulent inducement 
cases, Judge Harris in Puff ’N Stuff 
of Winter Park, Inc. v. Bell, 683 So. 
2d 1176, 1179-80 (Fla. 5th DCA 
1996) (Harris, J., concurring) stated: 
“Would it not be more in keeping at 
least with the spirit of the original 
economic loss cases to consider the 
relationship between the inducing 
representation and the essential 
requirements, express or implied of 
the contract agreed to by the par- 
ties?”*’ But just what precisely was 
that “original” ELR spirit? Wasn’t it 
that when parties negotiate their 
rights and remedies, the results of 
their bargaining, as reflected in 
their contract, will govern without 
supplementation by tort law?** How- 
ever, when one party to the contract 
sits at the bargaining table with 
deceit in its heart, all bets are off, 
or at least they should be. It has 
been commonly stated, for example, 
that “fraud unravels everything,”*® 
and “fraud destroys all consent.”*° 
As Judge Altenbernd stated (in his 
ultimately adopted dissent in 
Woodson): “(T]he interest protected 
by fraud is society’s need for true 
factual statements in important 
human relationships, primarily 
commercial or business relation- 
ships. More specifically, the interest 
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protected by fraud is a plaintiff’s 
right to justifiably rely on the truth 
of a defendant’s factual representa- 
tion in a situation where an inten- 
tional lie would result in loss to the 
plaintiff.”*! Charlatans should find 
no protection in the ELR. Instead, 
tort law, and the law of fraud in par- 
ticular, is custom tailored to protect 
parties when “the ability of one 
party to negotiate fair terms and 
make an informed decision is under- 
mined by the other party’s fraudu- 
lent behavior.”*” In Budgetel Inns v. 
Micro Systems, 8 F. Supp. 2d 1137 
(E.D. Wis. 1998), the court reasoned: 
Concerning the policy of protecting the 
freedom of commercial parties to allocate 
economic risk by contract, the [“interwo- 
ven”] limitation actually hinders the 
parties’ freedom to contract. [C]ontract 
negotiations that begin with the assump- 
tion that the other party is lying will 
hardly encourage free and open bargain- 
ing. The specific duty encompassed by 
fraud in the inducement is the duty of 
the parties entering into the contract to 
speak honestly regarding negotiated 
terms. How can parties freely allocate 
risk if they cannot rely on the opposite 
party to speak truthfully during nego- 
tiations regarding the subject matter of 
the contract—if they cannot tell what is 
a lie and what is not?“ 


In short, the ELR doctrine simply 
has no place denying a remedy to 
those victimized by the deceit of 
another. 

The very premise of the ELR 
counsels in favor of not employing 
the doctrine to strike fraudulent in- 
ducement claims. The ELR springs 
from the concept that there is no 
duty in tort for a seller to protect a 
buyer against economic damages 
other than as provided for in the 
parties’ agreement.** But the com- 
mon law of fraud imposes a duty not 
to lie in order to trick another into 
a contract, period, end of story. The 
Texas Supreme Court, in Formosa 
Plastics Corporation USA v. Presidio 
Engineers and Contractors, 960 
S.W.2d 41 (Tex. 1998), relied on pre- 
cisely this duty analysis in holding 
that the ELR does not bar fraudu- 
lent inducement claims: 

Texas law has long imposed a duty to 
abstain from inducing another to enter 
into a contract through the use of 
fraudulent misrepresentations. As a 


rule, a party is not bound by a contract 
procured by fraud. Moreover, it is well 
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established that the legal duty not to 
fraudulently procure a contract is sepa- 
rate and independent from the duties 
established by the contract itself. “[T]he 
law long ago abandoned the position that 
a contract must be held sacred regard- 
less of the fraud of one of the parties in 
procuring it.”* 


The Texas Supreme Court went 
on to hold that “tort damages are 
recoverable for a fraudulent induce- 
ment claim irrespective of whether 
the fraudulent inducement is later 
subsumed in a contract or whether 
the plaintiff only suffers an eco- 
nomic loss related to the subject 
matter of the contract.” The Illinois 
Supreme Court has also explained 
that fraudulent misrepresentation 
claims are uniformly exempt from 
ELR attack because “the defendant 
owes a duty in tort to prevent pre- 
cisely the type of harm, economic or 
not, that occurred.”* 

Additional reasons exist for aban- 
doning the “interwoven” approach in 
favor of the traditional restrictions 
on inducement claims.*® For one, 
application of the “interwoven” test 
has been impossible. A Ouija board 
could just as accurately predict the 
results. The analysis is “murky”* 
and the approach has produced 
“conflicting opinions, even within 
the same district courts of appeal.”*° 
Further, the “interwoven” analysis 
is, in theory, “so broad that it swal- 
lows the exception whole.”*! By defi- 
nition, an inducement claim alleg- 
ing that some representation of fact 
induced the contract, will be “inter- 
twined” with the resultant agree- 
ment. “The tort, after all, is induc- 
ing someone to enter a contract, so 
to say it does not apply where the 
tort involves the contract or its sub- 
ject matter analytically makes no 
sense.”” 

Others will argue that failing to 
deploy the ELR to prevent fraud 
claims at the pleading stage will 
frustrate the fundamental desire to 
avoid “uncertainty and confusion in 
business transactions” which guided 
the Supreme Court in Lewis v. 
Guthartz, 428 So. 2d 222 (Fla. 1982). 
There is, of course, the counter ar- 
gument that failing to provide a tort 
remedy for fraudulent inducement 
results in greater uncertainty and 


imposes a higher societal cost. In 
addressing the issue of the applica- 
tion of the ELR to fraud cases, Judge 
Posner wrote: 

If commercial fraud is to go completely 
by the boards, as a literal reading of some 
of the economic-loss cases suggest, then 
prospective parties to contracts will be 
able to obtain legal protection against 
fraud only by insisting that the other 
party to the contract reduce all repre- 
sentations to writing, and so there will 
be additional contractual negotiations, 
contracts will be longer, and, in short, 
transaction costs will be higher. And the 
additional costs will be incurred in the 
making of every commercial contract, 
not just the tiny fraction that end up in 
litigation.** 


While it may be cold comfort, an 
important safeguard against a con- 
tract case being recast as fraud lies 
in the “strict pleading and proof re- 
quirements necessary to recover 
compensatory and punitive dam- 
ages based on fraud.” An induce- 
ment claim requires proof of 1) a 
false representation of material fact, 
2) made when the defendant knew 
or should have known of the 


statement’s falsity, 3) and made 
with an intent to induce reliance 4) 
that the plaintiff, in fact, relied upon 
justifiably.” Fraud must be pleaded 
with particularity.® The heightened 
requirements are historically de- 
signed to deter specious claims. 
Judge Posner cited this point in his 
opinion on the issue: “[T]he fraud 
tort comes with safeguards against 
false claims, such as the require- 
ment of pleading fraud with particu- 
larity and .. . the heightened bur- 
den of proof—clear and convincing 
evidence versus bare preponderance 
of the evidence, the standard civil 
burden.”’ Because fraud requires 
proof of actual and justifiable reli- 
ance on a specific representation, 
the claim is narrower than a breach 
claim, which does not require proof 
of reliance. 

Courts are perfectly capable of 
disposing of untenable fraud claims 
without resort to the “interwoven” 
analysis. For example, in Connecti- 
cut General Life Ins. Co. v. Jones, 764 
So. 2d 677 (Fla. 1st DCA 2000), the 
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plaintiff, after becoming disabled, 
performed certain employment ser- 
vices for the defendant from his 
home. He did so, he alleged, because 
the defendant promised it would pay 
fair compensation. The defendant 
failed to pay, and the plaintiff sued 
for breach of contract and fraud. The 
jury returned a plaintiff's verdict on 
both counts, including awarding 
punitive damages totaling $5 mil- 
lion. The First District reversed, but 
resisted the urge to reach out to the 
“interwoven” rubric. Rather, the 
court acknowledged that in Florida 
“a promise as to future conduct may 
serve as a predicate for a claim of 
fraud if it is made without any in- 
tention of performing, or with a posi- 
tive intention not to perform.” But 
the court found that the plaintiff did 
not sustain his burden of proof. 
There was no “direct evidence ... 
regarding [defendant’s] intent at the 
time of the representation not to 
perform.”** There was inadequate 
proof of reasonable reliance as “the 
alleged promises to pay . .. were so 
vague that [plaintiff] could not rea- 
sonably have relied on them to sup- 
port the existence of an agreement . 
.. to pay.” 

Connecticut General also illus- 
trates that fraud claims that are 
really no more than breach allega- 
tions masquerading as fraud are 
likely to fail, at the summary judg- 
ment phase or at trial, on the ele- 
ment of justifiable reliance. It is 
with respect to this element that 
substantive entanglement between 
the fraud and the contract should 
be employed to strike untenable 
claims. For instance, the business 
buyer who claims he “justifiably re- 
lied” on the seller’s false statement 
regarding revenues when the con- 
tract grants the buyer pre-closing 
audit rights and includes a “no war- 
ranties on revenues” provision, can- 
not hope to travel far on an induce- 
ment theory.*! Nonetheless, the ELR 
has no place defeating the claim. 

Take, for instance, that old (but 
still good) nugget, Besset v. Basnett, 
389 So. 2d 995 (Fla. 1980), which 
sets the pace in this arena. There, 
the plaintiff purchased a fishing 
lodge based on seller’s false repre- 
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sentations that the lodge consisted 
of 5.5 acres, produced $88,000 in 
annual business, and had a new 
roof—a perfect trifecta of misrepre- 
sentations intended to induce gull- 
ible northerners into fulfilling their 
dream of owning a Florida fish 
camp. Of course, the most minimal 
investigation would have revealed 
that the property consisted of 1.44 
acres; the lodge was a financial 
loser; and the roof leaked. The court’s 
opinion does not say whether the con- 
tract contained any provisions related 
to these representations. 

The Supreme Court found that 
the plaintiffs, although decidedly 
less than exhaustive in their pre- 
purchase investigations, stated a 
claim for fraud. Even assuming that 
the buyers were negligent in failing 
to investigate, the Court found that 
“when the choice is between the 
two—fraud and negligence—negli- 
gence is less objectionable than 
fraud.” The court quoted the Michi- 
gan Supreme Court: 

There may be good prudential reasons 
why, when I am selling you a piece of 
land, or a mortgage, you should not rely 
upon my statement of the facts of the 
title, but if I have made that statement 
for the fraudulent purpose of inducing 
you to purchase, and you have in good 
faith made the purchase in reliance upon 
its truth, instead of making the exami- 
nation for yourself, it does not lie with 
me to say to you, “It is true that I lied to 
you, and for the purpose of defrauding 
you, but you were guilty of negligence, 
of want of ordinary care, in believing that 
I told you the truth; and because you 
trusted to my word, when you ought to 
have suspected me of falsehood, I am 


entitled to the fruits of my falsehood and 
cunning and you are without a remedy.”* 


Cases like Besset and Johnson v. 
Davis, 480 So. 2d 625 (Fla. 1985), 
lead inexorably to the conclusion 
that, indeed, HTP should be viewed 
as setting forth a bright line test: 
Fraudulent inducement claims— 
that is, claims that involve a false 
statement made pre-contract in or- 
der to induce the contract, and upon 
which the plaintiff justifiably re- 
lied—are never barred by the ELR, 
a doctrine which should not shield 
a crook. 


Conclusion 
The Third District Court of 


Appeal’s Hotels of Key Largo deci- 
sion and its progeny allow the ELR 
to creep back into fraud cases to bar 
claims that Florida courts have tra- 
ditionally recognized. The basis for 
these decisions—that the fraud is 
“interwoven” with the contract— 
fails to recognize that every fraudu- 
lent inducement case involves alle- 
gations of statements that in some 
way touch on the contract. The “in- 
terwoven” analysis is difficult to 
apply and results in uncertainty in 
commercial transactions. 

Hotels of Key Largo came before 
the Supreme Court on a petition for 
review, but review was denied with 
Justice Wells dissenting. In 
Comptech Int'l, Inc. v. Milam Com- 
merce Park, Ltd., 753 So. 2d 1219 
(Fla. 1999), and Moransais v. 
Heathman, 744 So. 2d 973 (Fla. 
1999), three justices (Justices Wells, 
Pariente, and Lewis) indicated that 
they were prepared to cabin alto- 
gether the ELR to product liability 
cases.® Inevitably, the Supreme 
Court will be faced with clarifying 
precisely when, if ever, the ELR may 
be cited to bar fraudulent induce- 
ment claims. Because fraudulent 
inducement claims by their very 
nature allege that the plaintiff was 
tricked into the contract, it seems 
unfair to allow the defendant to cite 
the contract to bar the fraud claim. 
Naturally, fraud in the performance, 
intentional breach cases and cases 
where the fraud contention is ne- 
gated by a contract, will continue to 
be governed by a well developed 
body of case law curtailing such 
claims. 


1 See Susan Trench, The Economic 
Loss Rule and Fraudulent Inducement 
Claims, 74 Fa. B.J. 14 (Dec. 2000). 

2 See Woodson v. Martin, 663 So. 2d 
1327 (Fla. 2d D.C.A. 1995), rev’d, 685 So. 
2d 1240 (Fla. 1996). For insightful dis- 
cussions of HTP and Woodson, see Ben- 
jamin England, Fraud, Freedom, and 
Fundamental Fairness: Getting Beyond 
the Economic Loss Rule 53 U. Miami L. 
Review 505, 517-23 (1999), and Geri 
Lynn Mankoff, Florida’s Economic Loss 
Rule: Will it Devour Fraud in the In- 
ducement Claims When Only Economic 
Damages Are at Stake?, 21 Nova L. RE- 
view 467, 469-73 (1996). 

3 See Casa Clara Condominium Ass’n 
v. Charley Toppino and Sons, Inc., 620 
So. 2d 1244 (Fla. 1993) (The economic 
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loss rule “prohibits tort recovery when a 
product damages itself, causing economic 
loss, but does not cause personal injury 
or damage to any property other than 
itself.”) (footnote omitted); see also 
Moransais v. Heathman, 744 So. 2d 973, 
979-80 (Fla. 1999) (“The ‘economic loss 
rule’ is a court-created doctrine which 
prohibits the extension of tort recovery 
for cases in which a product has dam- 
aged only itself and there is no personal 
injury or damage to ‘other property’ and 
the losses or damage are economic in 
nature.”)(quoting Southland Constr., Inc. 
v. Richeson Corp., 642 So. 2d 5, 7 (Fla. 
5th D.C.A. 1994)); Monroe v. Sarasota 
County School Bd., 746 So. 2d 530 (Fla. 
2d D.C.A. 1999)(“[W]e continue to hold, 
as a general rule, that bodily injury or 
property damage is an essential element 
of a cause of action in negligence.”). 

* 685 So. 2d at 1239. 

5 See,e.g., Puff ’N Stuff of Winter Park, 
Inc. v. Bell, 683 So. 2d 1176, 1180 (Fla. 
5th D.C.A. 1996) (Harris, J. concurring) 


(“Both [HTP and Woodson v. Martin, 663 
So. 2d 1327 (Fla. 2d D.C.A. 1995), rev'd, 
685 So. 2d 1240 (Fla. 1996)] seem to have 
been decided on a ‘bright line’ basis— 
(HTP): if a cause of action is pled as fraud 
in the inducement, the economic loss rule 
cannot apply; Woodson: if there is a con- 
tractual relationship between the par- 
ties, fraud in the inducement will never 
lie.”). 

6 See,e.g., Pressman v. Wolf, 732 So. 2d 
356, 361 (Fla. 3d D.C.A.), review denied, 
744 So. 2d 459 (Fla. 1999) (holding that 
“where the alleged fraudulent misrep- 
resentations were inseparably embodied 
in the parties’ subsequent agreement” no 
fraud claim could lie); Clayton v. State 
Farm Mutual Automobile Ins. Co., 729 
So. 2d 1012, 1013 (Fla. 3d D.C.A. 
1999)(holding that “where the alleged 
fraudulent misrepresentation is insepa- 
rable from the essence of the parties’ 
agreement, the economic loss rule still 
applies”); J. Square Enter. v. Regner, 734 
So. 2d 565, 567 (Fla. 5th D.C.A. 1999); 


Straub Capital Corp. v. L. Frank Chopin, 
724 So. 2d 577 (Fla. 4th D.C.A. 1999); 
Hotels of Key Largo, Inc. v. RHI Hotels 
Inc., 694 So. 2d 74 (Fla. 3d D.C.A.), re- 
view denied, 700 So. 2d 685 (1997); Bank- 
ers Risk Mgmt. Servs., Inc. v. Av-Med 
Managed Care, Inc., 697 So. 2d 158 (Fla. 
2d D.C.A. 1997) (holding that when a 
fraud count is based on fraudulent rep- 
resentations that the terms of a contract 
when being fulfilled, the fraud count “is 
so intertwined with the performance of 
the contract that the assertions do not 
rise to the level of an independent tort”); 
Dantzler Lumber & Export Co. v. 
Bullington Lumber Co., 968 F. Supp. 
1543 (M.D. Fla. 1997); Thunderwave, Inc. 
v. Carnival Corp., 954 F. Supp. 1562 (S.D. 
Fla. 1997) (holding claim of fraudulent 
inducement is barred by the ELR if “al- 
leged fraud is fraud ‘interwoven with the 
breach of contract”); McCutcheon v. Kid- 
der, Peabody & Co., 938 F. Supp. 820 
(S.D. Fla. 1996) (“Where the facts com- 
prising the fraudulent conduct claim are 
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closely interwoven with those constitut- 
ing the breach of contract claim, the eco- 
nomic loss rule bars the pleading of a 
separate tort claim.”). 

7 In AFM, the Supreme Court held: “We 
conclude that without some conduct re- 
sulting in personal injury or property 
damage, there can be no independent 
tort flowing from a contractual breach 
which would justify a tort claim solely 
for economic loses.” Jd. at 181-82. 

8 HTP, Ltd., 685 So. 2d at 1238. 

Td. at 1239. 

10 Td. at 1240 (quoting Huron Tool, 532 
N.W. 2d at 545) (emphasis added). 

1 See,e.g., Bradley Factor, Inc. v. United 
States, 86 F. Supp. 2d 1140, 1145 (M.D. 
Fla. 2000) (“Defendant’s act of [fraud] 
was pre-contractual and, therefore, dees 
constitute fraudulent inducement de- 
spite the fact that the fraud concerns the 
subject matter of the contract.”); Nautica 
Int'l, Inc. v. Intermarine USA, L.P., 5 F. 
Supp. 2d 1333 (S.D. Fla. 1998); Future 
Tech Int'l, Inc. v. Tae Il Media, Ltd. , 944 
F. Supp. 1538, 1566 (S.D. Fla. 1996); Lei- 
sure Founders, Inc. v. CUC Int’l, Inc. , 833 
F. Supp. 1562, 1573 (S.D. Fla. 1993) 
(“True fraudulent inducement attends 
conduct prior to striking the express or 
implied contract and alleges that one 
party tricked the other into contract- 
ing.”); Brass v. NCR Corp., 826 F. Supp. 
1427, 1428 (S.D. Fla. 1993) (holding that 
“in a fraud in the inducement setting, 
the intentional fraud which occurs and 
is completed prior to the formation of the 
contract can be characterized as ‘inde- 
pendent’ of the contract); Williams Elec. 
Co. v. Honeywell, Inc., 772 F. Supp. 1225, 
1237 (N.D. Fla. 1991) (“Fraud in the in- 
ducement .. . addresses a situation 
where the claim is that one party was 
tricked into contracting. It is based on 
pre-contractual conduct which is, under 
the law, a recognized tort.”) (footnote 
omitted); see also Pulte Home Corp. v. 
Osmose Wood Preserving, Inc., 60 F. 3d 
734, 742 (11th Cir. 1995) (“Fraud in the 
inducement and deceit are independent 
torts for which compensatory and puni- 
tive damages may be recovered.”) (quot- 
ing Burton v. Linotype Co., 556 So. 2d 
1126, 1128 (Fla. 2d D.C.A. 1989), review 
denied, 564 So. 2d 1086 (Fla. 1990)). Cf. 
La Pesca Grande Charters, Inc. v. Moran, 
704 So. 2d 710 (Fla. 5th D.C.A. 1998); 
Budgetel Inns, Inc. v. Micro Sys., Inc., 8 
F. Supp. 2d 1137 (E.D. Wis. 1998). 

Td. at 1347 (quoting Leisure 
Founders, 833 F. Supp. at 1573). 

13 Td. See also Budgetel Inns, Inc. v. Mi- 
cro Sys., Inc., 8 F. Supp. 2d 1137, 1147 
(E.D. Wis. 1998) (“The most obvious way 
to distinguish an independent tort from 
a breach of contract is determining when 
the alleged independent tort took place. 
Typically, causes of action that arise be- 
fore entering into a contract constitute 
independent torts because no duty has 
yet been created under the contract.”) 
(emphasis added). Budgetel’s analysis 
was later rejected by another Wisconsin 
district court in Rich Prods. Corp. v. 
Kemutec, Inc., 66 F. Supp. 2d 937 (E.D. 


Wis. 1999). 

14 Hotels of Key Largo, 694 So. 2d at 75 
(quoting Englezios v. Batmasian, 593 So. 
2d 1077, 1078 (Fla. 4th D.C.A. 1992)). 

15 Td. at 76. 

17 Td. It is worth noting that the Hotels 
court was particularly swayed by the fact 
that the contract contained an integra- 
tion clause foreclosing reliance on any 
pre-contract statements. The court had 
difficulty accepting plaintiff’s position 
that it relied on allegedly fraudulent pre- 
contract statements when the contract 
expressly “supercede[d] all prior agree- 
ments or understandings.” Jd. (quoting 
Tevini v. Roscioli Yacht Sales, Inc., 597 
So. 2d 913 (Fla. 4th D.C.A. 1992), review 
denied, 613 So. 2d 9 (Fla. 1993)). But 
fraud is an exception to the parol evi- 
dence rule. See Roper v. Florida Public 
Utilities Co., 179 So. 904 (Fla. 1938); Lou 
Bachrodt Chevrolet v. Savage, 570 So. 2d 
306, 308 (Fla. 4th D.C.A. 1990), review 
denied, 581 So. 2d 165 (Fla. 1991); Horan 
v. Horan, 464 So. 2d 224, 226 (Fla. 4th 
D.C.A. 1985); Tinker v. De Maria Porsche 
Audi, Inc., 459 So. 2d 487 (Fla. 3d D.C.A. 
1984), review denied, 471 So. 2d 43 (Fla. 
1985). 

18 See supra note 6. 

18 Puff ’N Stuff of Winter Park, Inc. v. 
Bell, 683 So. 2d 1176, 1179-80 (Fla. 5th 
D.C.A. 1996) (Harris, J., concurring), 
quoted in Hotels of Key Largo, 694 So. 
2d at 77. 

20 See, e.g., Bankers Risk, 697 So. 2d at 
158; Thunderwave, 954 F. Supp. at 1562. 

21 Hotels of Key Largo, 694 So. 2d at 77; 
see also Clayton v. State Farm Mutual 
Automobile Ins. Co., 729 So. 2d 1012, 
1013 (Fla. 3d D.C.A. 1999) (in which the 
court held that the fraud claim falls if 
“the alleged fraudulent misrepresenta- 
tion is inseparable from the essence of 
the parties’ agreement”). 

22 La Pesca Grande Charters, Inc. v. 
Moran, 704 So. 2d 710, 712 (Fla. 5th 
D.C.A. 1998). 

23 Td. at 932 (emphasis added); see also 
Straub Capital Corp. v. L. Frank Chopin, 
724 So. 2d 577 (Fla. 4th D.C.A. 1999). 

*4 For a recent sale of a business case 
when the court found a fraud claim vi- 
able, see Allen v. The Stephan Co., 2000 
WL 1671512 (Fla. 4th D.C.A. Nov. 8, 
2000). 

25 See Lewis v. Guthartz, 428 So. 2d 222, 
223 (Fla. 1982) (holding that the fact 
that the defendant “acted intentionally, 
willfully, and outrageously as to the 
breach of contract does not by itself cre- 
ate a tort where a tort otherwise does 
not exist”); Dantzler Lumber & Export 
Co. v. Bullington Lumber Co., 968 F. 
Supp. 1543 (M.D. Fla. 1997); 
McCutcheon v. Kidder, Peabody & Co., 
938 F. Supp. 820 (S.D. Fla. 1996) (“A 
claim for willful breach of contract is still 
a claim for breach of contract.”); Leisure 
Founders, Inc. v. CUC Int'l, Inc., 833 F. 
Supp. 1562 (S.D. Fla. 1993) (explaining 
that “where a contract exists, and the 
plaintiff asserts a claim for fraud in the 
breach, this is essentially the equivalent 
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of a claim that the breach was willful. A 
claim for willful breach of contract is still 
a claim for breach of contract and does 
not give rise to tort remedies, e.g., puni- 
tive damages, no matter how oppressive 
the breach.”); Plantation Key Develop- 
ers, Inc. v. Colonial Mortgage Co. of In- 
diana, 589 F. 2d 164, 172 (5th Cir. 1979) 
(holding that “a mere broken promise 
does not constitute fraud”) (citing Brod 
v. Jernigan, 188 So. 2d 575, 579 (Fla. 2d 
D.C.A. 1966)) . 

26 See, e.g., La Pesca Grande Charters, 
Inc. v. Moran, 704 So. 2d 710 (Fla. 5th 
D.C.A. 1998); John Brown Automation, 
Inc. v. Nobles, 537 So. 2d 614 (Fla. 2d 
D.C.A. 1988), review denied, 547 S. 2d 
1210 (Fla. 1989); Hoseline, Inc. v. USA 
Diversified Prods., Inc., 40 F. 3d 1198 
(11th Cir. 1994). In La Pesca, the court 
implied that an understanding of the “in- 
terwoven” limitation of Huron, “merely 
requires an appreciation of the distinc- 
tion between fraud in the inducement 
and fraud in the performance of a con- 
tract.” 704 So. 2d at 712. The court held 
that fraud is interwoven where the fraud 
only “constitut[es] an aspect of perfor- 
mance of the agreement.” Jd. at 712 n.2. 

27 Td. at 617. 

Id. 

30 Td. (citing Century Properties uv. 
Machtinger, 448 So. 2d 570 (Fla. 2d 
D.C.A. 1984)); see also Palmer v. Santa 
Fe Healthcare Sys., Inc., 582 So. 2d 1234, 
1236 (Fla. 1st D.C.A. 1991); City of Rich- 
mond v. Madison Mgmt. Group, Inc., 918 
F.2d 438, 446-47 (4th Cir. 1990). 

31 Hillcrest Pacific Corp. v. Yamamura, 
727 So. 2d 1053, 1055 (Fla. 4th D.C.A. 
1999) (“A party cannot recover in fraud 
for alleged oral misrepresentations that 
are adequately covered or expressly con- 
tradicted in a later written contract.”); 
Tevini v. Roscioli Yacht Sales, Inc., 597 
So. 2d 913, 914 (Fla. 4th D.C.A. 1992) 
(“In the face of ... the purchase contract, 
no reliance of the buyers on statements 
of title by the broker could possibly be 
justified. To hold otherwise is to invite 
contracting parties to make agreements 

. and then avoid them by simply tak- 
ing the stand and swearing that they 
relied on some other statement. It is to 
encourage the use of oral testimony to 
change the tenor of written engage- 
ments.”), review denied, 613 So. 2d 9 (Fla. 
1993); Englezios v. Batmasian, 593 So. 
2d 1077, 1078 (Fla. 4th D.C.A. 1992) (“A 
party may not recover in fraud for an 
alleged oral misrepresentation which is 
adequately dealt with in a later written 
contract.”). 

32 In Hillcrest Pacific, 727 So. 2d 1053, 
the court also found that the fraud claim 
must be rejected under Fa. R. Civ. P. 
1.130(b) because the fraud allegations 
were contradicted by a contract attached 
to the complaint. Id. at 1055. 

33 See, e.g., Besset v. Basnett, 389 So. 2d 
995 (Fla. 1980). 

34 The used car cases are nearly impos- 
sible to reconcile. Compare Tinker v. De 
Maria Porsche Audi, Inc. , 459 So. 2d 487 
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(Fla. 3d D.C.A. 1984) (holding that no 
amount of conspicuous disclaimers are 
“(leffective to negate a seller’s liability 
for fraud in the inducement”), review 
denied, 471 So. 2d 43 (Fla. 1985), and 
Lou Bachrodt Chevrolet v. Savage, 570 
So. 2d 306, 308 (Fla. 4th D.C.A. 1990) 
(same), review denied, 581 So. 2d 165 
(Fla. 1991), with Faulk v. Weller K-F 
Cars, 70 So. 2d 578, 578 (Fla. 1954) (“The 
fact that there was a written guarantee 
and the rights of the parties were defi- 
nitely defined negatives the idea of 
fraudulent misrepresentations and pre- 
supposes that something might be wrong 
with the condition of the used automo- 
bile which would require repairs which 
it might be necessary to remedy, with a 
portion of the cost thereof to be borne by 
each of the parties.”). See also Bates v. 
Messerli, 483 So. 2d 108, 109 (Fla. 2d 
DCA 1986) (holding that a contractual 
hold harmless provision could not insu- 
late the seller from fraud). 

35 Compare Pressman v. Wolf, 732 So. 
2d 356, 361 (Fla. 3d D.C.A. 1999), review 
denied, 744 So. 2d 459 (Fla. 1999) (hold- 
ing that “where the alleged fraudulent 
misrepresentations were inseparably 
embodied in the parties’ subsequent 
agreement” no fraud claim could lie), and 
Federal Deposit Ins. Corp. v. High Tech 
Medical Sys., Inc., 574 So. 2d 1121 (Fla. 
4th D.C.A. 1991) (holding that reliance 
on oral representations was not justifi- 
able given written contractual dis- 
claimer) with Johnson v. Davis, 480 So. 
2d 625 (Fla. 1985) and Besset v. Basnett, 
389 So. 2d 995 (Fla. 1980). 

36 As the court held in La Pesca Grande 
Charters, Inc. v. Moran, 704 So. 2d 710, 
712 (Fla. 5th D.C.A. 1998): “If a fraud is 
perpetrated which induces someone to 
enter into a contract, there is a cause of 
action for fraud and the remedies atten- 
dant to that particular tort are available. 
If there is no fraud inducing someone to 
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Labor and Employment Law 


The Beauty and the Beast in the Workplace 
Appearance-based Discrimination 
Claims Under EEO Laws 


n today’s world there is one 

thing that can be said with 

absolute certainty: Appear- 

ance matters. Our society is 
obsessed with appearance. Appear- 
ance is the focus of many books sold 
in local bookstores. It is the topic of 
many self-help seminars. In every 
walk of life, whether it is the cash- 
ier at the grocery store or the trial 
attorney arguing a case before the 
local court, appearance makes a dif- 
ference. While employers and cus- 
tomers in the business world regu- 
larly make decisions based on 
appearance, there is no law explic- 
itly prohibiting use of appearance 
as a consideration in hiring or other 
employment decisions. Nonethe- 
less, appearance issues are increas- 
ingly arising, with mixed results, in 
cases involving traditional employ- 
ment discrimination laws. 


Appearance and Success 
Studies show that appearance is 
tied to success. For instance, attrac- 
tive people are generally assumed 
to have higher levels of intelligence, 
motivation, education, and overall 
capability.’ Attractive persons gen- 
erally have more employment op- 
portunities and earn 10 to 15 per- 
cent more than unattractive 
persons.” Finally, attractive per- 
sons have been found to be more 
effective at influencing people.* 
While employers may not be 
aware of these studies or conclu- 
sions, most do realize that attrac- 
tiveness sells. Everyday on televi- 
sion and in magazines we see 
beautiful models selling products 
and doing it successfully. Employ- 
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ers realize that although they do not 
need Cindy Crawford to make a 
deal, an employee with a profes- 
sional, clean, neat appearance can 
make the difference in closing an 
important deal or making that big 
sale. Whatever the psychological or 
physiological reason, employers un- 
derstand that persons who do not 
look like they can take care of them- 
selves will not elicit confidence that 
they can take care of a potential 
customer’s business. 

As a result, employers often try 
to control appearance in their work- 
place. They institute dress codes, 
appearance guidelines, or grooming 
policies in order to guarantee a 
minimum appearance standard. If 
employers do not have such policies 
in place, most will “counsel” an em- 
ployee who is not dressed appropri- 
ately. As a consequence of our 
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society’s increased obsession with 
appearance and the assumptions 
we make about others based on ap- 
pearance, courts have seen “appear- 
ance-based” litigation become more 
prevalent. Although there is no law 
that prohibits discrimination based 
on personal appearance, appear- 
ance-based litigation arises under 
several discrimination laws.* These 
days employees and former employ- 
ees are bringing lawsuits, which are 
in essence appearance-based dis- 
crimination claims, alleging viola- 
tions of the ADA, ADEA, Title VII, 
state fairemployment statutes, and 
select constitutional provisions. By 
tying an unprotected physical char- 
acteristic to race, sex, national ori- 
gin, religion, or disability, plaintiffs 
are able to get their appearance- 
based complaints in front of a judge 
or jury. See Marks v. National Com- 
munications Association, Inc., 72 F. 
Supp. 2d 322 (S.D.N.Y. 1999) (cit- 
ing Maximum Weight Require- 
ments, 45 A. Am. Jur. 2d Job 
Discrim. §462 (1993)).° 

Fer instance, in Frank v. United 
Airlines, 216 F.3d 845 (9th Cir. 
2000), a group of female flight at- 
tendants brought a class action law- 
suit against United Airlines for im- 
posing stricter weight requirements 
on them than on similarly situated 
male flight attendants. In Schmitz 
v. ING Securities, Futures and Op- 
tions, Inc., 1999 U.S. App. LEXIS 
16942 (7th Cir. July 20, 1999), a 
former female employee during her 
employment was repeatedly criti- 
cized by a male executive for wear- 
ing revealing clothing that was not 
professional, and brought a Title 
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VII claim against her former em- 
ployer alleging that she was sub- 
jected to a hostile work environ- 
ment. In Swartzentruber v. Gunite 
Corp., 83 F.E.P. Cases (BNA) 181 
(N.D. Ind. 2000), an employee 
brought a religious discrimination 
claim after his employer repeatedly 
requested that he cover a tattoo on 
his arm depicting a white-hooded 
man and a burning cross. In Marks 
v. National Communications Asso- 
ciation, Inc., 72 F. Supp. 2d 322, a 
270-pound woman who lost a pro- 
motion to a woman who was “thin- 
ner and cuter,” brought a gender- 
plus discrimination claim under 
Title VII and the New York City 
Civil Rights Law. Id. at 327. 
These examples are just a few of 
the appearance-based cases arising 
in the employment arena. As these 
appearance-based lawsuits become 
more prevalent in our court system, 
employers who want to maintain a 
professional atmosphere through 
dress codes and appearance policies 


2001 
The Internet 
Law Office 


must come to understand the issues 
that will arise as a result of these 
policies and how they can position 
themselves to avoid a successful 
lawsuit. By summarizing some of 
the recent case law that exemplifies 
appearance-based litigation, this 
article will provide insight into how 
plaintiffs are able to manipulate 
discrimination law to get an appear- 
ance-based claim into court. Fur- 
ther, this article will provide guid- 
ance on how employers should 
implement appearance standards in 
order to avoid liability for discrimi- 
nation. Part I of this article specifi- 
cally addresses lawsuits brought in 
response to different appearance/ 
dress/grooming standards, whether 
the standard is in the form of a writ- 
ten policy or business practice. Part 
II of this article addresses cases 
arising from adverse employment 
decisions based on an individual’s 
weight. Finally, in part III, the ar- 
ticle will provide suggestions on 
implementation and enforcement of 


appropriate appearance standards. 


Controlling Appearances 

Dress codes, grooming require- 
ments, or other appearance-based 
policies are permitted under dis- 
crimination law as long as they are 
enforced even-handedly. See 
Kleinsorge v. Island Corp., 81 F.E.P. 
Cases (BNA) 1601 (E.D. Pa. 2000). 
As this basic rule suggests, such 
policies must not have a disparate 
impact on any particular protected 
class, either on its face or in its ap- 
plication. However, that is not to say 
that there may not be variations in 
requirements. 

In Kleinsorge, a male employee 
was discharged for wearing an ear- 
ring to work in violation of the 
employer’s dress code. The 
employer’s dress code for men dif- 
fered from its dress code for women 
in that men were prohibited from 
wearing earrings. Kleinsorge as- 
serted that the employer’s grooming 
standards violated Title VII because 
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it set out different requirements for 
men and women. The district court 
rejected Kleinsorge’s argument on 
the basis that he failed to allege that 
the grooming standards were un- 
evenly applied or enforced or that 
other male employees were allowed 
to wear earrings. Citing Knott v. 
Missouri Pac. Ry. Co., 527 F.2d 1249 
(8th Cir. 1975), the court explained 
that “minor differences in personal 
appearance regulations that reflect 
customary modes of grooming do not 
constitute sex discrimination within 
the meaning of [Title VII],” and dis- 
missed Kleinsorge’s lawsuit. Id. at 
1602. In the court’s view, as long as 
men and women were both held to 
similar standards of professional- 
ism, gender-based differences in 
standards were not discriminatory 
so long as they comported with tra- 
ditional or customary practices. 

In Rivera v. Trump Plaza Hotel, 
702 A.2d 1359 (N.J. Super. Ct. App. 
Div. 1997), two men fired after fail- 
ing to comply with their employer’s 
grooming policy brought sex dis- 
crimination claims under the New 
Jersey Discrimination Statute. Both 
plaintiffs were terminated when 
they wore ponytails to work after the 
effective date of a revised grooming 
policy that provided: “Hair must be 
clean, neatly combed and arranged 
in a traditional style (Men: no longer 
than mid-collar in the back, to the 
earlobe on the side), and natural in 
color. Extreme looks such as un- 
natural hair color, extreme orna- 
mentation for hair or shaved-in de- 
signs are unacceptable.” Jd. at 1360. 

Both plaintiffs were given ample 
notice that the new grooming policy 
was being instituted. The plaintiffs 
asserted that because their former 
employer interpreted its rules for 
hair length and style differently for 
men and women, they were discrimi- 
nated against on the basis of their 
sex. The court, relying on federal 
precedent, determined that hair 
length policies generally do not con- 
stitute sex discrimination under 
Title VII. 

In addition to their sex discrimi- 
nation claims, the plaintiffs as- 
serted that they had a constitutional 
right to wear their hair in any man- 


In addition to 
enforcing grooming 
policies evenly, 
employers must also 
make sure such 
policies do not 
disparately impact a 
protected class. 


ner they desire in a place of private 
employment. The court rejected this 
argument as well, stating “the pro- 
tection of individual rights and lib- 
erties afforded under the Constitu- 
tion of the United States only 
applies to state action and is not 
applicable to a private employer.” 
Id. at 1362. Accordingly, the court 
dismissed the plaintiffs’ claims. 

In Seabrook v. City of New York, 
80 F.E.P. Cases (BNA) 1453 
(S.D.N.Y. 1999), aff'd, 210 F.3d 355 
(2000), female Department of Cor- 
rections officers filed a class action 
lawsuit seeking injunctive relief and 
alleging that the DOC’s dress code 
provisions requiring both men and 
women officers to wear trousers vio- 
lated their rights under the First 
and 14th amendments to the U.S. 
Constitution, as well as the New 
York Constitution. The plaintiffs 
claimed that their religious beliefs 
prohibited them from wearing 
pants. 

The court, accepting the DOC’s 
proffered nondiscriminatory reason 
for its dress code, agreed that the 
plaintiffs, like all other DOC offic- 
ers, had to be available in the case 
of an emergency. If the plaintiffs 
were in skirts, they would not be in 
a position to respond to an emer- 
gency as certain safety gear was 
designed to be worn with trousers 
and not with skirts. The court 
opined that the DOC should be af- 
forded great latitude in determining 
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its dress code and denied the plain- 
tiffs’ request for injunctive relief. 

Similarly, grooming and dress 
code policies must also be even- 
handed in their treatment and en- 
forcement between majority and 
minority races. In Hollins v. Atlan- 
tic, 188 F.3d 652 (6th Cir. 1999), 
Hollins, an African-American 
woman, brought racial discrimina- 
tion claims against her employer 
because it required her to seek pre- 
approval of hairstyles she planned 
to wear to work.® The employer’s 
grooming policy required women to 
have neat and well-groomed hair. It 
prohibited the use of rollers or other 
hair-setting aids. After Hollins came 
to work one day with “finger waves” 
in her hair, which the employer 
agreed was “neat and well- 
groomed,” the employer created an 
unwritten grooming policy that 
hairstyles could not be “eye catch- 
ing.” According to Hollins, this un- 
written policy was only applied to 
her. 

The district court granted sum- 
mary judgment for the employer and 
Hollins appealed. The Sixth Circuit 
reversed, finding that Hollins had 
established her prima facie case. 
She introduced evidence that cre- 
ated a genuine issue of material fact 
as to whether Caucasian women 
were not subjected to the pre-ap- 
proval “eye catching” requirement. 
The court reversed and remanded 
Hollins’ race discrimination claim to 
the district court for further consid- 
eration. 

In McManus v. MCI, 82 F.E.P. 
Cases (BNA) 1063 (D.D.C. 2000), 
McManus, following her termina- 
tion, brought a race and appearance 
discrimination claim against MCI. 
McManus, an African-American 
woman, displayed her heritage 
through her choice of clothing by 
wearing African-styled attire and 
her hair in dreadlocks or braids. In 
its defense, MCI provided evidence 
that it had replaced McManus with 
another African-American woman. 
In reply to this defense, McManus 
asserted that because of her choice 
of clothing and hairstyle, she repre- 
sented a subset of African-Ameri- 
cans whose claim of discrimination 
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based on race and personal appear- 
ance could not be defeated by the 
hiring of another African-American 
whose dress was more typical of cor- 
porate America. The court rejected 
this argument. Even so, the court 
refused to find that McManus’s 
claim was not actionable. Instead, 
the court said that McManus did not 
provide sufficient evidence for it to 
infer discrimination. 

In addition to making sure that 
grooming policies are evenly en- 
forced by management, employers 
must also make sure that such poli- 
cies, even when uniformly enforced, 
do not disparately impact a pro- 
tected class. See Fitzpatrick v. City 
of Atlanta, 2 F.3d 1112 (11th Cir. 
1993). In Fitzpatrick, a group of Af- 
rican-American firefighters, who 
were told they had to shave their 
beards, brought a disparate impact 
race discrimination claim under 
Title VII and a disability discrimi- 
nation claim under the Rehabilita- 
tion Act.’ Each of the plaintiffs suf- 
fered from pseudolfolliculitis barbae 
(PFB), a condition where curved fa- 
cial hairs, that are sharpened by 
shaving, grow back into the skin 
causing inflammation, scarring, and 
risk of infection. It is generally ac- 
cepted that PFB disproportionately 
afflicts African-American men. Id. 
at 1114. 

The court rejected the plaintiffs’ 
disparate impact race claim, not 
because the policy did not have a 
disparate impact on African-Ameri- 
cans, but instead on the basis that 
the defendant’s grooming require- 
ment was based on a legitimate 
business necessity. The defendant 
set forth evidence, which the plain- 
tiffs did not dispute, that the respi- 
rator masks worn by firefighters do 
not fit properly on firefighters with 
beards. Thus, bearded men could not 
safely wear the masks. The court did 
opine that if the plaintiffs could 
have established that a less dis- 
criminatory alternative to the 
grooming policy was available, they 
could have survived summary judg- 
ment. 

As for plaintiffs’ Rehabilitation 
Act claim, the 11th Circuit affirmed 
the district court’s grant of summary 


judgment for the employer, as the 
firefighters failed to show that a rea- 
sonable accommodation was avail- 
able. Even so, both courts noted that 
PFB may not even be a physical 
impairment under the Rehabilita- 
tion Act. 

Even when employers do not have 
an established dress code or groom- 
ing policy, they can still be subjected 
to appearance-based litigation. For 
instance, in Schmitz v. ING Securi- 
ties, Futures and Options, Inc., 1999 
U.S. App. LEXIS 16942 (7th Cir. 
July 20,1999), Schmitz often wore 
to work skirts and blouses that 
were, in the employer’s opinion, too 
short, too tight, too shear, or too re- 
vealing. On occasion she would wear 
a miniskirt with thigh-high stock- 
ings, exposing part of her thigh. The 
chief financial officer repeatedly 
counseled the plaintiff on her attire. 
Even though he repeatedly com- 
mented on the inappropriateness of 
her clothing, he never made a pass 
at Schmitz, never touched her, and 
never expressed any interest of a 
sexual nature. 

Schmitz was eventually fired. 
Subsequently, she sued in federal 
court. The defendant admitted that 
Schmitz’s appearance was a contrib- 
uting factor in its decision to termi- 
nate her employment. Even so, the 
district court granted summary 
judgment for the employer and the 
plaintiff appealed. The appellate 
court affirmed and placed great 
weight on evidence that in addition 
to the chief financial officer, two fe- 
male supervisors had informally 
counseled the plaintiff on her im- 
proper attire. Further, the court 
found that the fact that the chief fi- 
nancial officer commented to other 
female employees, in addition to 
Schmitz, about their clothing when 
their dress was unprofessional was 
evidence that Schmitz had not been 
singled out by him. In affirming the 
district court’s decision, the Seventh 
Circuit noted, 


Schmitz’s work environment, rather 
than being hostile, was simply one where 
Schmitz was not able to dress and act in 
the way that she preferred. The [district] 
judge opined that Schmitz’s allegations 
amounted to “the exact opposite of the 
too-frequently encountered scenario that 


properly carries the label of ‘sexual ha- 
rassment.” 


Id. at *5. 

Swartzentruber v. Gunite Corp., 
83 F.E.P. Cases (BNA) 181 (N.D. 
Ind. 2000), is another example of a 
case in which an employee sued 
based on his employer’s reaction to 
his appearance when no dress code 
or grooming policies were at issue. 
In Swartzentruber, after numerous 
African-American employees com- 
plained to management that 
Swartzentruber’s tattoo of a hooded 
man in front of a burning cross was 
offensive, Swartzentruber was 
asked by Gunite Corporation’s man- 
agement to cover his tattoo while at 
work. Gunite believed that 
Swartzentruber’s tattoo would con- 
tribute or create a racially hostile 
work environment. It was well 
known in the workplace that 
Swartzentruber was a member of 
the Ku Klux Klan. 

Although Swartzentruber agreed 
to cover his tattoo, after manage- 
ment said that he could wash it as 
necessary, management received 
reports that he was leaving his tat- 
too uncovered for extended periods 
of time. The company directed two 
of Swartzentruber’s supervisors to 
monitor Swartzentruber to see if he 
was disobeying company orders to 
cover his tattoo. Swartzentruber 
believed that the monitoring of him 
was harassment and filed a griev- 
ance with the union.® After going 
through the union’s appeal process, 
he filed a complaint in district court 
asserting that by requiring him to 
cover his tattoo, his employer was 
discriminating against him on the 
basis of his religious beliefs. 

In order to establish a prima fa- 
cie case, the court required 
Swartzentruber to show that he held 
a sincere religious belief that con- 
flicted with a business requirement. 
The court found that 
Swartzentruber failed to establish 
a prima facie case. Moreover, it 
opined that even if Swartzentruber 
had established a prima facie case, 
his claim would have failed, as al- 
lowing him to have his tattoo in 
plain sight at the workplace would 
have caused an undue hardship on 
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Gunite. The court reasoned that: 
“Some would certainly view a burn- 
ing cross as ‘a precursor to physical 
violence and abuse against African- 
Americans and... an unmistakable 
symbol of hatred and violence based 
on virulent notions of racial su- 
premacy.” Id. at 183 (quoting 
United States v. Hayward, 6 F.3d 
1241, 1251 (7th Cir. 1993), cert. de- 
nied, 511 U.S. 1004 (1994)) (quoting 
Charles H. Hones, Proscribing Hate: 
Distinctions Between Criminal 
Harm and Protected Expression, 18 
Wm. Mitchell L. Rev. 935, 948 
(1992)). Accordingly, the court dis- 
missed Swartzentruber’s lawsuit. 

These cases illustrate that courts 
are reluctant to accept appearance 
as a legitimate basis for discrimina- 
tion claims. However, if a plaintiff 
successfully ties appearance to a 
protected class and illustrates that 
the class is treated differently from 
the majority, such claims may be 
successful. Further, although em- 
ployers are prohibited from un- 
evenly enforcing their dress codes or 
grooming policies, such policies may 
reflect differences that are consid- 
ered reflections of customary ap- 
pearance standards. 


“Weighty” Issues 

Another consideration that gener- 
ates a number of lawsuits is that of 
an employee’s weight. Such cases 
are often tied to appearance or 
grooming standards, but this is not 
always the case, see Frank v. United 
Airlines, 216 F.3d 845 (9th Cir. 
2000), Marks v. First of National 
Communications Association, Inc., 
72 F. Supp. 2d 232 (S.D.N.Y. 1999). 
Appearance-based weight discrimi- 
nation cases can be disguised as 
anything from a sex discrimination 
claim to a disability discrimination 
claim. 

Generally, weight is not a pro- 
tected class and “discrimination 
based on weight alone is not illegal 
under Title VII.” Marks v. First of 
National Communications Associa- 
tion, Inc., 72 F. Supp 2d at 335. To 
succeed in claims alleging sex dis- 
crimination on the basis of weight, 
plaintiffs must establish that men 
and women are treated differently. 


See id. In Marks, Marks asserted 
that she was denied a promotion 
based on the fact that she was an 
overweight female. During her em- 
ployment with the defendant, Marks 
weighed approximately 270 pounds. 
She repeatedly asked management 
for a promotion to an outside sales 
position and was repeatedly passed 
over for such promotions. When she 
learned that a less experienced “thin 
and cute” female had been promoted 
to an outside sales position, she con- 
fronted her supervisors, and was 
told that if she lost the weight she 
would be promoted. Soon thereafter, 
Marks consulted an attorney and 
refused to come back to work. As a 
consequence, she was terminated. 

Marks sued her former employer 
alleging that the defendant applied 
weight standards to women but not 
to men. The defendant conceded that 
Marks was denied promotion be- 
cause of her weight; however, it de- 
nied its decision was motivated in 
any way by gender and, therefore, 
was not liable under Title VII. The 
court agreed with the defendant, 
particularly when Marks could not 
identify one overweight male out- 
side sales person. 

More recently, the Ninth Circuit 
utilized this same reasoning in find- 
ing Title VII employer liability in 
Frank v. United Airlines, 216 F.3d 
845 (9th Cir. 2000).° The plaintiffs 
in Frank sued alleging that United 
Airlines’ 14-year requirement that 
female flight attendants weigh 14 to 
25 pounds less than their male col- 
leagues of the same height and age 
was discriminatory. United Airlines’ 
weight restriction was based on a 
weight table published by Metro- 
politan Life Insurance Company. 
United limited men to weights that 
generally corresponded to the maxi- 
mum weights listed on the chart for 
men with larger body frames. On the 
other hand, women were limited to 
weights that generally corresponded 
to the maximum weights listed on 
the chart for women with medium 
body frames. The district court 
granted summary judgment for the 
employer on plaintiffs’ Title VII 
claims and the plaintiffs appealed. 

The Ninth Circuit determined 
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United Airlines’ weight policy was 
discriminatory on its face. The court 
found that, although both men and 
women were subject to weight re- 
strictions, the airline was imposing 
more burdensome weight restric- 
tions on women by requiring female 
flight attendants to meet maxi- 
mums for a medium-framed person 
while men were allowed to reach 
maximums for larger-framed per- 
sons. Finding that “United made no 
showing that having a dispropor- 
tionately thinner female than male 
flight attendants bears a relation to 
flight attendants’ ability to greet 
passengers, push carts, move lug- 
gage, and, perhaps most important, 
provide physical assistance in emer- 
gencies,” the court reversed the dis- 
trict court’s decision. Jd. at 855. 

Although some of the more recent 
weight-based lewsuits have been 
brought pursuant to Title VII, the 
majority of weight-based discrimi- 
nation claims arise under the guise 
of ADA claims. Like any other ADA 
claim, plaintiffs bringing weight- 
based claims must show that they 
have a substantially limiting im- 
pairment that limits one or more of 
their major life activities. The EEOC 
guidelines provide, “the definition of 
impairment does not include physi- 
cal characteristics such as eye color, 
hair color, left-handedness, or 
height, weight or muscle tone that 
are within ‘normal range’ and are 
not the result of a physiological dis- 
order.” 29 C.F.R. pt. 1630, App. 
§1360.2(h). Moreover, the EEOC 
guidelines provide that “except in 
rare circumstances, obesity is not 
considered a disabling impairment.” 
29 C.F-R. pt. 1630, App. §1360.2(j). 
Consequently, unless a plaintiffs 
weight problem rises to the level of 
morbid obesity that is caused by a 
physiological condition, he or she 
will not be entitled to the ADA’s pro- 
tections. 

Coleman v. Georgia Power Co., 81 
F. Supp. 2d 1365 (N.D. Ga. 2000), is 
an example of a weight-based ADA 
claim. In Coleman, the plaintiff had 
been working for Georgia Power for 
23 years when he was terminated 
for failing to meet his employer’s 
weight guidelines. The court, find- 
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ing no 11th Circuit case law directly 
on point, relied on cases from the 
Sixth, Second, and First circuits’ to 
conclude that in order for weight to 
be an impairment under the ADA, a 
plaintiff must show not only that 
“one of the bodily systems outlined 
in the guidelines definition for 
physical impairment [but also that] 
such obesity is related to a physi- 
ological disorder.” Jd. at 1369. 
Coleman did not assert that his 
obesity was a result or symptom of 
a physiological disorder; accord- 
ingly, the court granted the 
defendant’s motion for summary 
judgment. In rejecting Coleman’s 
claims, the court, citing Fredregill 
v. Nationwide Agribusiness Insur- 
ance Co., 922 F. Supp. 1082, 1091 
(S.D. Iowa 1997), opined: 
The ADA was meant to protect people 
who are truly disabled. “It is incumbent 
on the courts to faithfully adhere to the 
intended scope of the statute so that it 
does not become a ‘catch-all cause of ac- 
tion for discrimination based on appear- 
ance, size, and any number of other 


things far removed from the reasons the 
statutes were passed.” 


Id. at 1370. 

The court also rejected Coleman’s 
“record of” and “regarded as” claims 
under the ADA, as he failed to es- 
tablish either a record of or that he 
was perceived as having a substan- 
tially limiting impairment. 

In King v. Hawkeye Community 
College, 10 AD Cases (BNA) 203 
(N.D. Iowa 2000), the district court 
denied an obese former employee’s 
claim of disability discrimination." 
King was obese when he was hired 
as a full-time instructor. At the time 
he was hired, he had difficulty walk- 
ing and breathing. His condition 
continued to decline to the point 
where he was absent as many days 
as he taught. He went on medical 
leave and was hospitalized for con- 
gestive heart failure, at which time 
he had 40 pounds of fluid drained 
from his heart. While King was on 
medical leave, the defendant made 
the decision to terminate his em- 
ployment. 

Subsequently, King brought a 
lawsuit alleging that his termina- 
tion was motivated by discrimina- 
tory intent and, therefore, was a vio- 


lation of the ADA. The court rejected 
King’s ADA claim without conduct- 
ing an analysis of whether King was 
disabled. Instead, the court looked 
at the decisionmakers. King was 
obese when he was hired and the 
person who made the decision to 
hire King was the same person who 
made the decision to terminate his 
employment. Further, the court 
noted that one of the strong propo- 
nents for King’s termination was 
also obese. Based on the foregoing, 
the court found that even if King 
was disabled as defined by the ADA, 
his weight was not a motivating fac- 
tor in the defendant’s decision to 
terminate his employment. 

These cases exemplify the basic 
rule in appearance-based weight 
discrimination claims. That is, 
weight alone is not actionable. How- 
ever, weight considered with a pro- 
tected class may be protected. Ulti- 
mately, employers need to be careful 
to make sure that they treat all 
employees as even-handedly as pos- 
sible. Employers may make deci- 
sions based on an employee’s 
weight; however, they must make 
sure that weight and not race, sex, 
religion, or disability is the actual 
consideration. If a person is obese 
and such obesity is caused by a pro- 
longed physiological disorder, he or 
she may be entitled to ADA protec- 
tion. If so, it appears that courts will 
afford many of the same defenses to 
such claims as they do to other dis- 
crimination claims. This means that 
the same-actor inference will apply 


in appearance-based litigation; as 
will the inference that there is no 
discriminatory animus when the 
decisionmaker shares the character- 
istic on which a plaintiff bases a 
claim of discrimination. 


Putting Your Best 
Face Forward 

As mentioned at the beginning of 
this article, appearance counts. 
Employers want to ensure that their 
work force adequately represents 
their goals and desires and will elicit 
the confidence of their clients. If 
employers understand that their cli- 
entele is going to look at their em- 
ployees and make subjective deter- 
minations based on _ their 
appearance, they may want to 
implement policies that, to some 
extent, will control how their em- 
ployees look when they come to 
work. This means they may want to 
institute grooming policies requir- 
ing individuals to have hair that is 
neat and in order. They may want 
to make sure that their most visible 
employees are thinner and have a 
more professional appearance. They 
may want to make sure that their 
secretaries and other staff support- 
ing positions are not bringing un- 
wanted attention to their physical 
appearance. But how do employers 
do this? How does an employer 
implement the type of policies that 
it may find necessary to maintain a 
professional workplace without sub- 
jecting itself to lawsuits? 

Although there is never a guar- 
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antee that a lawsuit will not be filed, 
employers can take precautions in 
order to prevent a successful law- 
suit. For instance, if employers plan 
to implement a grooming policy, 
dress code, or appearance standard, 
they need to make sure that dis- 
criminatory standards are not writ- 
ten into the fabric of the policies. In 
Franks is an example of what not to 
do. In Franks, United Airlines had 
a policy that on its face required 
women to meet a standard that was 
stricter than that for similarly situ- 
ated men. What employers can learn 
from this case is that if they imple- 
ment a weight restriction or any 
other appearance-based restriction, 
they need to make sure that the re- 
strictions treat men and women 
comparably. The requirements may 
be different, but they must be simi- 
lar. In Franks, had United Airlines 
required men and women to meet 
the same weight standards, the 
plaintiffs would not have been suc- 
cessful. 

Private employers have more lati- 
tude in developing appearance- 
based standards. This is because 
their actions, in most instances, will 
not be considered state action and, 
therefore, any constitutional protec- 
tion that an individual may have on 
determining the standards of his or 
her own appearance are not impli- 
cated by appearance standards. Pri- 
vate employers may have different 
standards for men and women when 
it comes to dress or hair, particu- 
larly when such standards reflect 
what is considered customary to our 
society. Knott v. Missouri Pac. Ry. 
Co., 527 F.2d 1249 (8th Cir. 1975). 


Conclusion 

At the most basic level, the mes- 
sage from recent case law is simple: 
If you plan to have a grooming 
policy, dress code, or other appear- 
ance standard, be consistent. Be 
consistent in your treatment of men 
and women. Be consistent in your 
treatment of Caucasians, African- 
Americans, Asians, Hispanics, or 
any other distinguishable group. Be 
consistent in your implementation 
of such policies. As with most other 
areas of discrimination law, consis- 


tent application of a facially neutral 
standard that is justified by the 
employer’s business requirements is 
the best practice to ensure the suc- 
cessful defense of a charge or law- 
suit. O 
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unemployment compensation appeal. In 
Advanced, the respondent terminated 
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company’s grooming policy. At his un- 
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was constructively discharged because 
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appearance at work. The unemployment 
hearing officer determined that the re- 
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Florida reversed the hearing officer’s 
decision. The court opined that although 
the individual’s right to determine his 
own appearance is protected from state 
action by the 14th Amendment, such 
right is neither fundamental nor a pro- 
tected form of expression; “to claim that 
an unexplained refusal of an employee 
to shave his stubble is of constitutional 
magnitude would be to trivialize the con- 
stitution.” Jd. at 1386-87. 

® Hollins also brought a claim for re- 
taliation. The district court granted sum- 
mary judgment on her retaliation claim 
and the Sixth Circuit affirmed. 

? The plaintiffs also set forth a dispar- 
ate treatment claim in their complaint. 
The court granted summary judgment 
on this claim as well. The court found 
that the defendant had proffered a le- 
gitimate, nondiscriminatory reason for 
its policy. The plaintiffs were unable to 
set forth any evidence that the 
defendant’s justification was pretext. 

® He also complained that on one occa- 
sion after a Klan rally, a pencil lead was 
broken off in the keyhole of his tool box 
and his rollaway tool box was hidden 
from him, and on another occasion his 
two front tires were slashed. In regard 
to these allegations, the court found that 
the tool box incidents did not rise to the 
level of harassment. As for the tire inci- 
dent, although such actions may have 
been objectively and subjectively harass- 
ing, the court found that no reasonable 
inference could be drawn from the inci- 
dent against Gunite. 

° The plaintiffs also brought claims as- 
serting violations of the ADEA, ADA, 
and California’s Fair Employment and 
Housing Act. The Ninth Circuit allowed 
plaintiffs to proceed with their ADEA 
claims, but upheld the district court’s 
dismissal of their ADA and FEHA claims. 

10 See Andrews v. State of Ohio, 104 
F.3d 803 (6th Cir. 1997); Frances uv. 
Meriden, 129 F.3d 281 (2d Cir. 1997); 
and Cook v. State of Rhode Island Dep’t 
of Mental Health, Retardation, and Hos- 
pitals, 10 F.3d 17 (1st Cir. 1993). 

4 The plaintiff did prevail in his breach 
of contract claim based on the college’s 
failure to provide the plaintiff with a six- 
month review before terminating his 
employment. Plaintiff was awarded 
$46,810. 
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Trial Lawyers Forum 


Proposals for Settlement in PIP Cases: Should U.S. 
Security Ins. Co. v. Cahuasqui be Overturned? 


n U.S. Security Ins. Co. v. 

Cahuasqui, 760 So. 2d 1101 

(Fla. 3d DCA 2000), the Third 

District Court of Appeal held 
for the first time that a proposal for 
settlement served pursuant to F.S. 
§768.79 and Fla. R. Civ. P. 1.442 is 
applicable to personal injury protec- 
tion (PIP) cases. Thus, for the first 
time in Florida, an insured bring- 
ing an action against his or her in- 
surance company for denial of PIP 
benefits faces the unsettling pros- 
pect of having to pay substantial 
attorneys’ fees and costs if the claim 
is unsuccessful. This article will dis- 
cuss the unique nature of the PIP 
statute in Florida, why Cahuasqui 
conflicts with the statute, and why 
the decision should be overturned 
on appeal. 


History of the PIP Statute 
The Florida Legislature enacted 
the no-fault insurance statute in 
1973.' Prior to the enactment of no- 
fault in Florida, injured parties 
could sue in tort regardless of the 
amount of the claim and the per- 
manency of their injuries. The PIP 
statute provided immunity for cer- 
tain tort claims in exchange for a 
different system of insurance cov- 
erage. When the constitutionality of 
the no-fault statute was challenged, 
the Florida Supreme Court upheld 
it and explained that, in exchange 
for the loss of the right to recover 
for pain and suffering in cases in 
which the statutory threshold is not 
met, the injured party is “assured 
a speedy payment of his medical 
bills and compensation for lost in- 
come from his own insurer, even 


by Robert N. Heath, Jr. 


An insured bringing 
an action for denial 
of PIP benefits faces 
the unsettling 
prospect of having 
to pay substantial 
attorneys’ fees and 
costs if the claim 
is unsuccessful. 


when the injured party himself was 
at fault.”? The Supreme Court rea- 
soned that the legislature had pro- 
vided an acceptable right in ex- 
change for the rights taken away by 
the new statute. In subsequent deci- 
sions, Florida courts held that the 
purpose behind the PIP statute was 
to provide the injured party “swift 
and virtually automatic payment so 
that the injured insured may get on 
with his life without undue finan- 
cial interruption.”® Thus, if not for 
the “swift and virtually automatic 
payment” of a claimant’s medical 
bills, the no-fault statute would be 
unconstitutional. 


Nature of PIP Litigation 

PIP cases by their very definition 
involve disputes over small 
amounts, frequently in the hun- 


dreds of dollars. The damages in 
such cases do not generally justify 
hiring counsel to litigate with the 
insurance company, despite the 
merits of the issues involved. The 
PIP statute, however, provides that 
in any dispute brought against an 
insurer under its provisions, “the 
provisions of §627.428 shall apply.”* 
Section 627.428(1) provides that: 

[U]pon the rendition of a judgment or 
decree in any courts of this state against 
an insurer and in favor of any named 
or omnibus insured . . . the trial court . 
. . Shall adjudge or decree against the 
insurer and in favor of the insured or 
beneficiary a reasonable sum as fees or 
compensation for the insured’s or 


beneficiary's attorney prosecuting the 
suit in which recovery is had. 


Thus, the legislature gave the 
PIP claimant a powerful weapon 
with which to fight an insurer’s de- 
nial of benefits by requiring that the 
successful claimant’s attorneys’ fees 
be paid by the insurance company. 
However, the significance of the 
provision is realized in the fact that 
the reverse is not true. An unsuc- 
cessful claimant of PIP benefits is 
not required to pay the insurance 
company’s attorneys’ fees. The 
Florida Supreme Court recognized 
the uniqueness of the statutory 
scheme, terming it a “one way street 
offering the potential for attorneys’ 
fees only to the insured or benefi- 
ciary.”° 


Recent Decisions 

In 2000, the Florida Supreme 
Court decided two PIP cases which 
further solidified the strong policy 
behind the PIP statute. In Delta 
Casualty v. Pinnacle Medical, Inc., 
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753 So. 2d 55 (Fla. 2000), the court 
held that a mandatory arbitration 
provision between insurers and 
medical providers who had accepted 
an assignment of PIP benefits was 
unconstitutional. The unanimous 
court stated: 

An objective of Florida’s Motor Vehicle 
No-Fault Law was to provide persons in- 
jured in an accident with prompt pay- 
ment of benefits. Similarly, the legisla- 
tive objective of section 627.42(1), Florida 
Statutes, which provides for an award of 
attorney fees against insurers who 
wrongfully deny benefits, was to discour- 
age insurance companies from contesting 
valid claims and to reimburse successful 
insureds for their attorney fees when they 
are compelled to sue to enforce their in- 
surance contracts. (Emphasis added.)® 


The court also noted the “one way 
imposition of attorneys’ fees” en- 
joyed by insureds in PIP actions 
under §627.428. The court found 
that a mandatory arbitration provi- 
sion did nothing to further the 
prompt payment of benefits or to 
discourage an insurance company 
from denying valid claims.’ 

In Ivey v. Allstate Insurance Com- 
pany, 25 Fla. L. Weekly $1103 (Fla. 
Dec. 7, 2000), the court reiterated 
that the purpose of the no-fault 
statutory scheme is to “provide swift 
and virtually automatic” payment of 
PIP benefits to the insured. The court 
found that §627.428 clearly provided 
that, if a dispute arises between an 
insurer and an insured, and judg- 
ment is entered in favor of the in- 
sured, he or she is entitled to attor- 
neys’ fees. The court also pointed out 
that it was the incorrect denial of 
benefits, not some sinister concept of 
wrongfulness, that forms the basis 
for the award of attorneys’ fees if the 
denial is incorrect. The court further 
stated: “It is clear to us that the pur- 
pose of this provision is to level the 
playing field so that the economic 
power of insurance companies is not 
so overwhelming that injustice may 
be encouraged because people will 
not have the necessary means to seek 
redress in the courts.”* 

Thus, it appears to be the strong 
opinion of the Florida Supreme Court 
that there continues to be a “one way 
street” for insureds to claim and ob- 
tain an award of attorneys’ fees if PIP 
benefits are wrongly denied. 


Proposals for Settlement 
Proposals for settlement/offers of 
judgment are authorized by F.S. 
§768.79 and implemented by Fla. R. 
Civ. P. 1.442. Section 768.79(1) 
states that it applies “in any civil 
action for damages filed in the courts 
of this state” which, presumably, 
would mean claims for PIP benefits. 
The underlying purpose of the stat- 
ute includes the early termination of 
litigation by encouraging realistic 
assessments of the claims made.’ An 
earlier section in part II of Ch. 768 
states: “If a provision of this part is 
in conflict with any other provision 
of the Florida Statutes, such other 
provision shall apply... .”"° 
Florida law has consistently held 
that a specific statute which covers 
a specific subject always prevails 
over a more general statute cover- 
ing the subject.'' An apparent con- 
flict between the two sections raises 
the issue of whether the “one way 
street” concept of the PIP statute 
prevails over §768.79. In other 
words, must a specific statute (at- 
torneys’ fees in first party insurance 
claims) prevail over the more gen- 
eral offer of judgment statute (attor- 
neys’ fees in all” civil actions”)? 


The Cahuasqui Decision 

In Cahuasqui, the Third District 
recognized that the issue of whether 
the offer of judgment statute applied 
to PIP cases was one of first impres- 
sion in Florida. The court noted that, 
prior to 1990, the statute applied in 
“any action to which this part ap- 
plies,” while a 1990 amendment 
changed the application to “any civil 
action for damages.” The court found 
the plain meaning of these words 
justified making a proposal for 
settlement applicable in PIP mat- 
ters. The court reasoned that stat- 
utes should not be interpreted in a 
manner that would deem the legis- 
lative action useless.'* The court 
also noted that, while the PIP stat- 
ute “streamlines” an insured’s claim 
for benefits, it does not deprive a PIP 
carrier from defending the claim 
entirely. For these reasons the court 
held that the purpose of the offer of 
judgment statute to encourage 
settlement was equally true in a PIP 
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case and, therefore, could find no 
reason why that policy should not 
apply to PIP cases just as in any 
other civil actions for damages."* 


The Problem 
with Cahuasqui 

The application of the proposal for 
settlement statute to award fees to 
an insurance company from a PIP 
insured is contrary to both the ex- 
press language and intent of the PIP 
statute. By filing a proposal for 
settlement in a PIP action, an insur- 
ance company seeks to curtail and 
limit the effect of the statutorily 
mandated rights afforded under the 
PIP statute by destroying the “one 
way street” created by the legislature 
and affirmed time and again by the 
Florida Supreme Court. 

Because §627.736(8) specifically 
invokes the attorneys’ fees provision 
in insurance cases, the legislature 
must have intended more than to 
simply make §627.428 apply in PIP 
cases. Section 627.428 would al- 
ready apply to a PIP case as it is an 
action between an insured and an 
insurer. The addition of §627.736(8) 
is not necessary to make the attor- 
neys’ fees provision applicable to a 
PIP case. The legislature obviously 
intended that §627.428 be the only 
attorneys’ fees statute applicable to 
a PIP case. Otherwise, the statute 
is superfluous. The offer of judgment 
statute must be read in context with 
§768.71(3). Since the legislature did 
not repeal §768.71(3) when it en- 
acted §768.79 in 1990, a fair inter- 
pretation of the two sections would 
be that the offer of judgment stat- 
ute applies to all civil actions for 
damages where another statute does 
not conflict. Read together, if 
§768.79 conflicts with another stat- 
ute, the other statute controls. Such 
is the case in PIP claims. 

If the expressed purpose of the 
PIP statute is to provide “swift and 
virtually automatic payment” of 
benefits, that entire purpose is com- 
pletely shattered by permitting the 
insurance company to serve a pro- 
posal for settlement in a PIP case. 
It places a frightening obstacle in 
the path of any insured seeking to 
enforce his or her policy. In fact, 
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many insureds likely would give up 
their PIP claims rather than face the 
threatening prospect of financial 
disaster should they be unsuccess- 
ful in their claim. Few reasonable 
people would be willing to take that 
financial risk and the courts should 
not place them in that dilemma. 

A PIP claimant should not be in- 
timidated from pursuing the rights 
and alternative remedy that the leg- 
islature provided. Rather than fur- 
thering the purpose for which it was 
intended, namely the encourage- 
ment of settlement, permitting a 
proposal for settlement in a PIP case 
will have the opposite effect. It will 
either intimidate the injured in- 
sured and force them to abandon the 
claim altogether, or it will prolong 
the litigation and force more cases 
to trial to avoid the draconian im- 
plications upon the claimant. It de- 
nies the economically weak insured 
the power to contest the denial of a 
valid claim and ignores the great 
disparity in power and resources 
between the insured and the insur- 
ance company. This disparity has 
much greater impact upon the in- 
sured than on the insurance com- 
pany. 

In addition, permitting the insur- 
ance company to use §768.79 in PIP 
cases gives the company a weapon 
to use against the insured but not 
vice versa. A PIP claimant cannot 
effectively use §768.79 against the 
insurance company because the 
insurer’s liability for attorneys’ fees 
would be the same whether it ac- 
cepted or rejected the proposal for 
settlement. 

Consider the following example: 
An insured has a legitimate claim 
of $6,000 in medical expenses and 
files a PIP claim. The insurance 
company serves a proposal for settle- 
ment in the amount of $5,000, in- 
clusive of attorneys’ fees. The insur- 
ance company argues that the 
insured is not really at risk because 
she need only recover $3,750.01 to 
avoid having to pay the attorneys’ 
fees for this insurer. However, if the 
claimant is out of work or makes 
only minimum wage, the risk of hav- 
ing to potentially pay thousands of 
dollars in attorneys’ fees, however 


small that risk might be, would be 
truly terrifying. She may not be 
able, or willing, to take such a risk. 
The claimant is, therefore, forced by 
the circumstances to settle her case 
for less than what is owed to avoid 
the risk. She is, therefore, saddled 
with a bill from her doctor for $1,000 
in addition to her own attorneys’ 
fees. Her relationship with her doc- 
tor is undoubtedly compromised. 
This scenario is entirely possible if 
Cahuasqui remains the law and pro- 
posals for settlement are permitted 
in PIP cases. This is not why the leg- 
islature created the PIP statute. 


Small Claims Cases 

A large percentage of PIP cases 
involve disputes of less than $5,000 
and, accordingly, are filed in small 
claims court. Claims pending in 
small claims present another issue 
concerning proposals for settlement. 
Rule 1.442 is not automatically ap- 
plicable to small claims cases and, 
while the court may invoke other 
provisions of the Rules of Civil Pro- 
cedure upon its own motion or stipu- 
lation of the parties,‘ there is no 
counterpart in the Small Claims 
Rules. There are no reported appel- 
late decisions which consider 
whether a proposal for settlement in 
a small claims case is appropriate. 
The informal nature of small claims 
proceedings—where matters are 
usually scheduled for trial at a much 
faster pace—certainly seems to miti- 
gate against application of the rule. 
The Cahuasqui decision did not 
reach the issue because the case was 
heard in county court rather than 
small claims. 


Conclusion 

While the Third District did not 
have the advantage of the Florida 
Supreme Court’s opinion in lvey 
when it decided Cahuasqui, the 
Delta Casualty case had already 
been published, yet the Cahuasqui 
majority failed to even mention it." 
Both Delta Casualty and Ivey show 
that the PIP statute was uniquely 
created to “level the playing field” 
for insureds. It is very difficult to 
reconcile the reasoning of the Third 
District in Cahuasqui with the 


Florida Supreme Court’s recent rul- 
ings in PIP cases. On February 7, 
2001, the Florida Supreme Court 
accepted jurisdiction in Cahuasqui, 
and scheduled oral arguments in the 
case on August 27, 2001. Given the 
Florida Supreme Court’s clear opin- 
ions to date, it is the author’s belief 
that the Third District opinion will 
be, and should be, overturned. 
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Elder Law 


The 1999 Revised Medicaid Third Party Liability and Estate Recovery Laws 
How to Satisfy the Liens and 
Preserve the Client’s Public Assistance 


by Judith Hefren and Stephanie L. Schneider 


magine, if you will, that you 

are a trial attorney who has 

successfully settled a lawsuit 

for a client who was injured 
due to the negligence of a third 
party. Imagine further that either 
as a result of, or subsequent to, the 
incident the plaintiff received pub- 
lic assistance benefits such as Med- 
icaid. Are you aware of the Medic- 
aid Third Party Lien law (TPL) and 
your client’s rights and obligations 
under that law? Do you know how 
the deceased client’s estate’s receipt 
of the net proceeds is affected by the 
Medicaid Estate Recovery Lien? Do 
you know that there are exceptions 
to enforcement of the estate recov- 
ery lien? 

This article analyzes the revi- 
sions to the Medicaid Third Party 
Liability and Estate Recovery 
laws, evaluates the impact on cli- 
ents receiving public assistance, 
and offers suggestions to practitio- 
ners on how to maximize the ben- 
efits derived from the net settle- 
ment proceeds for the client with 
a long-term disability or illness. 
Trial lawyers, elder law attorneys, 
and probate lawyers are affected 
by these laws. The practical con- 
sequences of the revisions to the 
law will be explored in simple 
hypotheticals. 


Elder Law and the Aging 
and Disabled Population 
In order to understand the im- 
pact of the new laws it is appro- 
priate to first explain what is an 
“elder law attorney.” In the US. 
today, our elder and disabled 
populations are increasing and 


Trial lawyers, elder 
law attorneys, and 
probate lawyers are 
affected by these 
revisions and need 
to evaluate the 
impact on clients 
receiving public 
assistance. 


with it their diverse legal needs. 
“Elder law” focuses on the legal 
needs of elders and disabled per- 
sons as they age and works witha 
variety of legal tools and planning 
techniques to meet the goals and 
objectives. Elder law attorneys 
take a holistic approach in coun- 
seling the client, thereby evaluat- 
ing and discussing the effect a de- 
cision may have on several 
planning areas in the client’s life. 
For example, their working knowl- 
edge of elder and disability issues 
allows them to ignore the myths 
relating to aging and properly 
evaluate the competence of the cli- 
ent. Similarly, they can take into 
account and identify the impact of 
actual physical and mental diffi- 
culties that accompany the aging 
process and determine the differ- 
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ence between physical and men- 
tal disability of a client. 


Importance of Obtaining 
or Maintaining Public 
Assistance Eligibility 

In certain cases, young people 
with disabilities and older people 
who require skilled nursing care 
may not have sufficient assets or 
income to pay for the medical care 
and health-related services neces- 
sitated by their illness. These cli- 
ents can apply for public assis- 
tance programs if they satisfy 
financial and/or medical eligibil- 
ity requirements.' However, re- 
ceipt (whether actual or construc- 
tive) of any type of monetary 
settlement can potentially render 
a client ineligible for public assis- 
tance. If no advance planning has 
been implemented, receipt of the 
settlement proceeds will render 
the client ineligible for public as- 
sistance.” The settlement proceeds 
must then be “spent down” and the 
client can reapply for public assis- 
tance. 

In cases where the client’s ill- 
ness or disability is permanent 
and severe, the settlement pro- 
ceeds (even if properly invested) 
may be depleted during the 
person’s lifetime on care and spe- 
cial equipment. Therefore, ad- 
vance planning should be imple- 
mented so the settlement proceeds 
can be used to “supplement” and 
not “supplant” the government as- 
sistance. Thus, the trial lawyer 
and the elder law attorney must 
work together to explore the pos- 
sible options for maintaining both 
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the client’s public assistance and 
access to the settlement proceeds. 


Medicaid Third 
Party Liability 
¢ When Is Medicaid Entitled to Col- 
lect its Third Party Liability Lien? 
The Medicaid Third Party Liabil- 
ity (TPL) statute provides that when 
a third party is liable for payment 
of medical assistance (i.e., hospital, 
physician, nursing home) paid for by 
Medicaid, Medicaid has an auto- 
matic lien for the full amount of 
medical assistance provided.* The 
lien is against the third party, who 
can be the defendant or his insur- 
ance carrier. The definition of a 
third party benefit is 
any benefit that is or may be available 
at any time through contract, court 
award, judgment, settlement, agree- 
ment, or any arrangement between a 
third party and any person or entity, 
including, without limitation, a Medic- 
aid recipient, a provider, another third 
party, an insurer, or the agency, for any 
Medicaid-covered injury, illness, goods, 
or services, including costs of medical 
services related thereto, for personal 
injury or for death of the recipient .... 
The term includes . . . health insurance, 
any benefit under a health maintenance 
organization, a preferred provider ar- 
rangement, a prepaid health clinic, li- 
ability insurance, uninsured motorist 
insurance or personal injury protection 
coverage, medical benefits under work- 
ers’ compensation, and any obligation 
under law or equity to provide medical 
support.°® 


Claims filed by Medicaid through 
the Agency for Health Care Admin- 
istration (AHCA) under F.S. 
§409.910 result from a detailed re- 
view of claims paid on behalf of the 
recipient. The total amount claimed 
is the total of the individual claims 
that are related to the incident. The 
claim should not include any 
amounts that Medicaid would have 
paid if the incident had not occurred. 

Consequently, the type of claim 
asserted by the client (i.e., violation 
of resident rights, negligence, per- 
sonal injury, wrongful death) must 
be evaluated to determine whether 
medical services paid for by Medic- 
aid were related or unrelated to the 
incident. If Medicaid was not re- 
quired to pay for medical services 
(i.e., violation of resident rights) 
then there is no Medicaid Third 


Party Liability Lien. If Medicaid 
was required to pay for medical ser- 
vices (i.e., negligence), there is a 
Medicaid Third Party Liability Lien. 
¢ From Whom Can the Lien be Col- 
lected? 

The lien can be collected from the 
recipient of the judgment, award, or 
settlement or the legal representa- 
tive (i.e., guardian, attorney-in-fact) 
who receives the proceeds on the 
recipient’s behalf.6 AHCA must be 
paid within 60 days of settling the 
case; failure to pay results in civil 
and criminal penalties, and failure 
to notify Medicaid of the availabil- 
ity of third party resources is con- 
sidered Medicaid fraud.’ There can 
be no release or satisfaction unless 
AHCA joins in the release or satis- 
faction or executed a release of the 
lien.® 
e Formula for Payment of Third 
Party Liability Lien® 

Florida law provides a formula for 
determining the maximum amount 
Medicaid can collect under the 
t hird party liability statute. The 


attorney receives a fee of 25 percent 
of the recovery after costs and ex- 
penses of litigation; taxable costs are 
paid in full; of the balance, one-half 
is paid to AHCA up to the total 
amount of medical assistance pro- 
vided by Medicaid.'® Medicaid is to 
be repaid the lesser of this amount, 
or the actual third party lien; the 
remaining sum is then paid to the 
client or the client’s estate.'! The 
legislative intent behind the change 
to the statute was to ensure that the 
plaintiff would receive an amount 
equal to the amount paid to Medic- 
aid. This is an improvement from 
the prior statute which gave AHCA 
two-thirds and the plaintiff one- 
third of the remaining recovery.'” 
AHCA agreed to this change in an 
effort to help ensure that cases 
would be settled more timely. Ex- 
ample: Jane Smith, a Medicaid re- 
cipient, is involved in an accident. 
Medicaid expends $100,000 for 
medically necessary goods and ser- 
vices that are directly related to the 
incident being litigated. The attor- 
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ney incurs $10,000 in taxable costs. 
The liable third party offers 
$200,000 to settle the claim. In this 
case, Medicaid would be entitled to 
recover $70,000 in full satisfaction 
of Medicaid’s claim under F.S. 
§409.910. This amount was calcu- 
lated as follows: 


Settlement Offer $ 200,000 
- Attorneys’ Fees $ 50,000 
- Taxable Costs $ 10,000 
Net Proceeds $ 140,000 
Medicaid Due $ 70,000 


However, in the case where the 
contracted attorneys’ fee is greater 
than the 25 percent used to calcu- 
late Medicaid’s share, the plaintiff 
may not receive the same amount 
as Medicaid. Be aware that when 
the Medicaid recipient dies, AHCA 
can still file a claim in the probate 
estate for reimbursement for ben- 
efits paid unrelated to the incident 
under the Medicaid Estate Recovery 
Act. 

An exception to using the formula 
occurs when recovery is made 
against medical coverage benefits. 
The statute defines medical coverage 
as any “benefits under health insur- 
ance, a health maintenance organi- 
zation, a preferred provider arrange- 
ment, or a prepaid health clinic, and 
the portion of benefits designated for 
medical payments under coverage for 
workers’ compensation, personal in- 
jury protection, and casualty.” The 
intent behind this exception is that 
medical coverage should be fully 
available to cover the related medi- 
cal expenses, and Medicaid should 
not be required to pay when such 
benefits are available. 

It should be noted, however, that 
the settlement reached may reflect 
the value of the medical services pro- 
vided. In this case, the amount due 
to Medicaid is the amount Medicaid 
paid and the remaining amount may 
be paid to the recipient. When the 
settlement reached is a combination 
of medical coverage and nonmedical 
coverage, both formula provisions 
apply. The amount due and paid 
under the medical benefits provision 
reduces the Medicaid lien. Then the 
amount due under the “small claims’ 


When the Medicaid 
recipient dies, 
AHCA can still file 
a Claim in the 
probate estate for 
reimbursement for 
benefits paid 
unrelated to 
the incident. 


provision” is calculated as described 
above. Example: Jane Smith (Med- 
icaid recipient) is involved in a car 
accident. There was $10,000 per- 
sonal injury protection (PIP) and 
$20,000 of bodily injury coverage 
available. The state has a claim of 
$50,000. Medicaid would be entitled 
to the full $10,000 of the PIP cover- 
age, and a calculation would be 
made to determine the amount due 
to Medicaid from the bodily injury 
coverage. Assuming $1,000 in tax- 
able costs, the total amount due to 
Medicaid would be as follows: 


Settlement Offer (BI) $20,000 


-Attorneys’ Fees $ 5,000 
-Taxable Costs $ 1,000 
Net Proceeds $14,000 
Medicaid Due (BI) $ 7,000 
Medicaid Due (PIP) $10,000 
Total Due Medicaid $17,000 


Trial attorneys should be aware 
that, while providers may file a 
claim against the third party re- 
sources during the settlement pro- 
cess, they are barred from recover- 
ing for any service that has been 
billed to Medicaid. When Medicaid 
pays for a medical service, that pay- 
ment is considered payment in full."* 
In Florida, some public assistance 
recipients receive Medicaid services 
through a managed care organiza- 
tion (MCO). Contractually, the MCO 
is required to perform third party 
recovery. In these cases, the trial 
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attorney should notify the state 
Medicaid office as well as the MCO, 
if it is known, of the pending settle- 
ment. When the state receives no- 
tice and determines that an MCO is 
involved, the state Medicaid office 
forwards information to the MCO, 
regardless of whether the plaintiff 
or his representative provided notice 
to the MCO. It is possible that both 
the state Medicaid agency and the 
MCO have a claim related to the 
same incident, as the public assis- 
tance recipient may have moved in 
and out of the MCO while receiving 
treatment for injuries resulting from 
the incident. Both claims must be 
satisfied using the provision of the 
law. The contract with the MCOs 
provides that in situations where 
there are claims by both the state 
and an MCO and there are insuffi- 
cient funds to pay both liens in full, 
the amount due is prorated between 
the state’s and the MCO’s claim.” 


The Attorney’s 
Ethical Obligation 

The attorney is required to notify 
AHCA of the cause of action within 
30 days after filing an action.’® The 
lien cannot be avoided by attempt- 
ing to transfer or encumber the pro- 
ceeds and such action can lead to 
criminal prosecution." It is inappro- 
priate for the attorney to unilater- 
ally decide that Medicaid benefits 
paid were unrelated to the injury 
that is the subject of the cause of 
action.'’® That determination is 
made by AHCA. The attorney can 
request copies of the billing, review 
them with the client and medical 
provider, and then initiate discus- 
sions with AHCA if it is believed that 
a particular service was unrelated 
to the injury. 

After receipt of payment, AHCA 
will issue a written release which 
only releases the third party and not 
the recipient or the attorney.'® Pay- 
ment in full of the third party liabil- 
ity lien cannot be circumvented by 
settling with one defendant, paying 
AHCA one-half of the net proceeds, 
obtaining a release, and then filing 
suit against another liable third 
party. This is a violation of the third 
party liability law which constitutes 
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Medicaid fraud.”° Notice must be 
provided, and lien payoff requests 
directed, to the Office of Medicaid 
Third Party Liability Agency for 
Health Care Administration.”! 


Preserving the Client’s 
Public Assistance Through 
the Special Needs Trust 

As noted earlier, receipt of settle- 
ment proceeds may affect the client’s 
public assistance eligibility. While 
the amount of Supplemental Secu- 
rity Income (SSI)” benefits may be 
negligible, in Florida receipt of SSI 
entitles the client to the more val- 
ued attendant Medicaid benefits.”* It 
is incumbent upon the trial attorney 
to advise the client that receipt of 
settlement proceeds must be re- 
ported to the Department of Children 
& Families** (DCAF), and that ad- 
vance planning should be under- 
taken to avoid losing public assis- 
tance eligibility. The goals of 
advance planning are to maintain 
and/or obtain Medicaid eligibility for 
the client while utilizing the settle- 
ment proceeds to improve the qual- 
ity of care and quality of life for the 
client. 

The government understood these 
goals when it enacted the 1993 
Omnibus Reconciliation Act 
(OBRA).”> OBRA provided two 
mechanisms by which settlement 
proceeds could be protected in deter- 
mining Medicaid eligibility. The two 
exceptions to the SSI and Medicaid 
treatment of trusts rules are called 
the Special Needs Trust and the 
Pooled Trust.” They are also known 
as the Qualified Disabled Trust and 
the Qualified Pooled Trust for the 
Disabled, respectively. These plan- 
ning options are available only af- 
ter the Medicaid Third Party Lien 
has been satisfied. 

e Special Needs Trust 

This trust is available to preserve 
the net settlement proceeds for an 
individual who is under age 65 and 
disabled as defined by the Social 
Security Administration.”’ If the in- 
dividual is receiving SSI or Social 
Security Disability Income (SSDI), 
a disability determination has al- 
ready been made and the attorney, 
with the client’s authorization, can 


Establishment of a 
special needs trust 
does not constitute a 
transfer of assets for 
less than fair market 
value and, therefore, 
does not render the 
client ineligible for 
public assistance. 


obtain proof of the determination 
from the Social Security Adminis- 
tration. The trust must be irrevo- 
cable, be created by a parent, grand- 
parent, legal guardian, or court and 
cannot be created by the plaintiff.”* 
If the client is incapacitated and 
does not have a durable power of 
attorney, it will be necessary to ini- 
tiate a guardianship proceeding and 
obtain court approval for the guard- 
ian to create the special needs 
trust.”* The trial attorney should 
bring the elder law attorney into the 
case in the beginning so these issues 
can be addressed in the planning 
process. 

Establishment of a special needs 
trust does not constitute a transfer 
of assets for less than fair market 
value and, therefore, does not ren- 
der the client ineligible for public 
assistance.*® Beginning with the 
month the client’s resources are 
placed in the special needs trust 
they are exempt from being counted 
as resources to the individual in de- 
termining eligibility.*' The trust 
assets can only be used for the ben- 
efit of the public assistance recipi- 
ent during their lifetime.** The 
trustee should be guided by the rules 
of the beneficiary’s public assistance 
program when making distribu- 
tions. 

Trust assets may be disbursed to 
satisfy special needs (hence the 
name “special needs trust”) such as 
supplemental nursing care and re- 


habilitative services; private duty 
care; a companion; handicapped 
equipped van; modifications to the 
home for independent living; differ- 
entials in cost between housing and 
shelter for shared and private rooms 
in institutional settings; expendi- 
tures for travel, companionship, cul- 
tural experiences, and expenses in 
bringing the beneficiary’s siblings 
and other family members for visi- 
tation with the beneficiary. When 
the trustee exercises discretion as 
to appropriate expenditures to make 
on behalf of the beneficiary, the 
trustee must take into consideration 
the rules of the appropriate cash 
assistance program so that funds 
entering and leaving the special 
needs trust remain exempt.* For 
example, the SSI program is a 
means-tested program and so the 
person’s countable income and re- 
sources must be under specified lev- 
els.** The trustee of a special needs 
trust must be careful not to use trust 
assets to pay for or purchase food, 
shelter, or clothing for the SSI ben- 
eficiary as those items can be 
counted as in-kind income to the 
public assistance recipient which 
may result in a reduction or elimi- 
nation of the SSI cash assistance 
and the attendant Medicaid ben- 
efits.* 

The trust agreement must provide 
that upon the beneficiary’s death the 
state receives all remaining 
amounts up to the amount of the 
public assistance paid on behalf of 
the individual.** While assets can- 
not be added to the trust after the 
individual attains age 65, the trust 
will continue to be exempt from the 
asset and transfer eligibility rules.” 
© Qualified Pooled Trust 

In certain situations, the amount 
of the net settlement proceeds will 
not justify the administrative ex- 
pense of establishing and adminis- 
tering a special needs trust. It is 
then appropriate for the client and 
the attorney to consider a qualified 
pooled trust. Unlike the special 
needs trust, the qualified pooled 
trust does not have an age limita- 
tion for creation.** It must, however, 
be established and managed by a 
nonprofit association.*® Multiple in- 
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dividuals can become beneficiaries 
of the trust by way of a joinder 
agreement.*° The nonprofit associa- 
tion must maintain a separate ac- 
count for each beneficiary; however, 
for purposes of investment and man- 
agement of funds the trust pools to- 
gether the funds in the individual 
accounts.*! Consequently, a greater 
rate of return can be achieved for the 
trust beneficiaries. 

Another distinction between the 
qualified pooled trust and the spe- 
cial needs trust is that accounts in 
the pooled trust can be established 
by the disabled individual.*? Addi- 
tionally, upon the death of a benefi- 
ciary of the pooled trust the trustee 
has the option of retaining the 
amount remaining in_ that 
beneficiary’s account and utilizing 
it for the remaining beneficiaries, as 
opposed to paying it to the state. The 
pooled trust contains the same ex- 
emption and protection as the spe- 
cial needs trust so long as the 
trustee complies with the rules of 
the respective public assistance pro- 
gram.** 


Medicaid Estate 

Recovery Law“ 

© The Debt for Medical Benefits Cor- 
rectly Paid 

Under OBRA ’93, AHCA was re- 
quired to implement an estate re- 
covery program. The 1999 Florida 
Legislature codified the agency’s 
program in F.S. §409.9101. The ba- 
sic premise of estate recovery is 
that the receipt of public assis- 
tance constitutes a debt of the re- 
cipient (amounts paid unrelated to 
the incident that caused the settle- 
ment) which is enforceable only 
after the death of the recipient.* 
No lien may be imposed on the 
property of a Medicaid recipient 
prior to death.* 

Federal law provides that, at a 
minimum, states are to seek reim- 
bursement and to collect the Med- 
icaid lien against the “estate” of 
the Medicaid recipient who was 
age 55 or older when they received 
Medicaid benefits.*’ Federal law 
defines “estate” as “all real and 
personal property and other assets 
included within the person’s estate 


as defined for purposes of state 
probate law.”** Florida follows the 
federal law and has not imple- 
mented an expanded definition of 
“estate.” Consequently, jointly 
owned assets or assets that desig- 
nate a beneficiary are not subject 
to the Medicaid lien in Florida. 

A claim is considered correctly 
paid when the recipient received the 
service. It is not an issue of whether 
the recipients should have received 
the service. All claims in the system 
are considered to be correctly paid 
unless evidence is provided to the 
contrary. In determining the 
amount paid on behalf of a recipi- 
ent all claims paid are totaled, in- 
cluding claims paid for fee-for-ser- 
vice, capitation payment, and 
Medicare cress-over claims. 

e The Personal Representative’s Re- 
sponsibility 

Personal representatives who 
have personal knowledge that the 
decedent was a recipient of Medic- 
aid benefits have an affirmative 
duty to serve a copy of the notice of 
administration on AHCA.*® Under 
FS. §409.9101(3), AHCA is consid- 
ered a reasonably ascertainable 
creditor in instances where the de- 
cedent had received Medicaid assis- 
tance for medical care after reach- 
ing 55 years of age. Under probate 
law a claim filed by Medicaid is a 
class 3 priority.°° That means that 
only class 1 and class 2 claims are 
paid from available assets before 
Medicaid is paid. 

Attorneys should be aware that in 
addition to relying on the notifica- 
tion received from the estate, by law 
AHCA receives monthly reports 
from the probate courts located in 
each of the state. The report filed by 
the courts with the Department of 
Revenue is required to include all 
new probate activity.*’ These reports 
are reviewed each month against 
the Medicaid eligibility file. 


Exceptions to Medicaid 
Estate Recovery Lien 

The estate recovery lien is not 
enforced if the recipient is survived 
by a spouse, a child under age 21 
or, a child who is blind or perma- 
nently disabled.*” In addition, the 
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homestead is protected by the 
Florida Constitution and Florida 
Statutes.** 

A limited exception, known as an 
“undue hardship waiver,” prevents 
the state from recovering from an 
estate if recovery of any or all of the 
debt would create a hardship for the 
qualified heir,®** that is, the 
decedent’s sibling or children.** The 
personal representative of an estate 
and any heir may make an undue 
hardship request” by first complet- 
ing the agency’s required form. Fur- 
ther, the agency can request docu- 
mentation to substantiate the 
information presented on the form. 
It is important to understand that 
“a hardship does not exist solely be- 
cause recovery will prevent any 
heirs from receiving an anticipated 
inheritance.”*’ The agency must con- 
sider the following criteria in re- 
viewing a hardship request: 

(a) The heir: 

1. Currently resides in the resi- 
dence of the decedent; 

2. Resided there at the time of the 
death of the decedent; 

3. Has made the residence his or 
her primary residence for the 12 months 
immediately preceding the death of the 
decedent; and 

4. Owns no other residence; 

(b) The heir would be deprived of 
food, clothing, shelter, or medical care 
necessary for the maintenance of life or 
health; 

(c) The heir can document that he 
or she provided full-time care to the re- 
cipient which delayed the recipient’s 
entry into a nursing home. The heir must 
be either the decedent’s sibling or the 
son or daughter of the decedent and must 
have resided with the recipient for at 
least one year prior to the recipient’s 
death; or 

(d) The cost involved in the sale of 
the property would be equal to or greater 
than the value of the property. 

The criteria in subsection (a) of 
the undue hardship exception ap- 
ply primarily to the sale of prop- 
erty other than homestead prop- 
erty. Criterion (b) applies to any 
asset that would assist the heir in 
daily living. Here the question that 
generally needs to be answered is 
how the heir attained “food, cloth- 
ing, shelter, or medical care nec- 
essary for the maintenance of life 
or health” prior to the death of the 
Medicaid recipient. 

The criteria in subsection (c) of the 
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undue hardship exception is the 
basis for most of the waivers and/or 
reductions granted by the agency. 
This is used in cases where the heirs 
can document that they cared for the 
recipient and, had they not done so, 
the recipient would have required 
Medicaid covered nursing home care 
earlier. In order to establish this, 
documentation of the recipient’s 
medical condition during the time 
in question must be provided. 
Merely living with the recipient does 
not constitute the level of care re- 
quired to meet this criterion, nor 
does simply providing financial sup- 
port, though it is certainly honor- 
able. 

Criterion (d) is used in the rare 
instance when there is 
nonhomestead property that would 
cost more to sell than it is worth. 
This is generally due to the fact 
that there is a significant invest- 
ment needed to get the property in 
a saleable condition. 


1999 Amendment to 
Medicaid Estate Recovery 

House Bill 2239 was signed into 
law in May 1999, creating F.S. 
§409.9101, called the Medicaid Es- 
tate Recovery Act. In particular, it 
creates formulas for estate recovery 
depending on whether assets of the 
Medicaid recipient’s estate include 
settlement proceeds, and the timing 
of receipt of the settlement proceeds 
in relation to the plaintiff's death.*° 
In cases in which AHCA’s third 
party liability lien was not satisfied 
during the plaintiffs life, the claim 
must be paid before the settlement 
proceeds can be included in the pro- 
bate estate.®© Then, the issue of es- 
tate recovery is addressed. 

Section 11 of the act contains a 
special provision which states that 
“Itlhe Medicaid estate recovery 
share shall be one-half of the settle- 
ment proceeds included in the es- 
tate.” This language applies only to 
cases in which the lawsuit is settled 
after the client’s death. Under those 
facts, the state is limited to recov- 
ering one-half of the settlement pro- 
ceeds included in the probate estate 
for its claim for medical services ren- 
dered after the recipient attained 


age 55 whether related or unrelated 
to the incident. The remaining one- 
half belongs to the probate estate to 
pay for administrative expenses and 
possible distribution to beneficia- 
ries. The one-half paid to AHCA is 
paid before payment of Class 1 and 
Class 2 expenses, as set forth in F.S. 
§733.707. The public policy reason- 
ing behind this part of the statute 
is that if the settlement is received 
while the client is alive, then the 
beneficiaries of the estate do not 
have a reasonable expectation that 
there will be any funds available for 
distribution to them upon the 
client’s death; any remaining funds 
will go to fully satisfy the estate re- 
covery claim. Section 11 implies that 
“proceeds” lose their “settlement 
character” as soon as the settlement 
is reached. Therefore, if the settle- 
ment is received after the client dies, 
the proceeds maintain their settle- 
ment character and the beneficia- 
ries of the estate (who may have 
brought the lawsuit) do have a rea- 
sonable expectation that there will 
be some proceeds available for them. 
This provision ensures that heirs 
who bring litigation as a result of 
an incident that injured or caused 
the death of the Medicaid recipient 
will receive a portion of the settle- 
ment proceeds regardless of the 
value of Medicaid’s estate recovery 
lien. 

If the lawsuit is settled prior to 
the client’s death and the client still 
owns some of the settlement pro- 
ceeds at her death, then this portion 
of Section 11 does not apply and the 
Medicaid estate recovery claim is to 
be paid in full.®' The claim is then a 
Class 3 expense of the estate.® If 
other assets unrelated to the settle- 
ment are part of the probate estate 
(i.e., interest income; the $2,000 that 
a recipient is permitted to keep un- 
der Medicaid law), then the entire 
Medicaid estate recovery claim can 
be paid in full from this source as a 
Class 3 expense.® 

Expanding on the example above, 
Jane Smith, a Medicaid recipient, is 
involved in an accident, and Medic- 
aid expends $100,000 for medically 
necessary goods and services di- 
rectly related to the incident that is 


being litigated. The attorney has 
incurred $10,000 in taxable costs. 
The liable third party offers 
$200,000 to settle the claim. Assume 
there was a Medicaid estate recov- 
ery lien totaling $300,000 which in- 
cluded the $100,000 of medical pay- 
ments related to the accident. 
Assume further that there are 
$40,000 of other estate assets avail- 
able and Class 1 and 2 claims total- 
ing $25,000. The distribution would 
be as follows: 


Settlement Offer 

- Attorneys’ Fees 

- Taxable Costs 
Net Proceeds 
Medicaid Due 
under F.S. §409.910 


$200,000 
$ 50,000 


$ 10,000 
$140,000 
$ 70,000 


This $70,000 is paid in satisfac- 
tion of Medicaid’s claim pursuant to 
F.S. §409.910. The remaining 
$70,000 is deposited into the estate 
and becomes an asset available for 


The Florida Bar 


Journal - News 


Do you need an extra 
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distribution. Of this amount, Med- 
icaid is entitled to $35,000 in par- 
tial satisfaction of the claim under 
§409.9101. In addition, Medicaid 
would be entitled to receive $15,000 
from the other assets available 
($40,000 available assets less 
$25,000 due to Class 1 and 2 credi- 
tors). In this example, Medicaid 
would receive a total of $120,000 in 
full satisfaction of the claims under 
both §§409.910 and 409.9101. 


Conclusion 

F.S. §§409.910 and 409.9101 will 
have a great impact on litigation 
relating to negligence causes of ac- 
tion for recipients of public assis- 
tance and those whose disabilities 
resulting from the incident will re- 
quire long-term care. Under cur- 
rent law, plaintiffs are assured of 
receiving an amount of the net 
settlement proceeds equal to 
Medicaid’s share. Trial attorneys 
are encouraged to collaborate with 
elder law attorneys in order to pro- 
vide the best possible legal advice 
and comprehensive services to the 
client. The opportunities afforded 
by the Omnibus Reconciliation Act 
of 1993 to provide clients with a 
greater quality of life through the 
Special Needs Trust should not go 
uncultivated. 4 


1 Medicaid is a joint federal/state pro- 

gram that helps pay for medical ser- 
vices for needy and low income persons. 
It is authorized by Title XIX of the fed- 
eral Social Security Act. See also F.a. 
Stat. §409.901(15). Medicaid eligibil- 
ity requirements include, among other 
things, that the applicant be a United 
States citizen and have a limited 
amount of income and limited re- 
sources. Financial eligibility standards 
differ depending upon marital status 
and the program for which application 
is made. This is determined by both 
federal and state Medicaid law. 

? The recipient must notify the pub- 
lic assistance agency within 10 days of 
receipt of settlement proceeds. 

3 Fra. Stat. §409.910(6)(c)7. The fail- 
ure to properly file a claim of lien does 
not affect AHCA’s right of assignment, 
subrogation or lien. Fia. Stat. 
§409.910(6)(c)8. 

Stat. §§409.910(1), 
409.910(11)(f)1-4, 409.910(6)(c)1. 

5 Fra. Stat. §409.901(26). 

Fra. Stat. §409.910(7)(a)2. 

7 Fra. Stat. §409.910(17). 

8 Fia. Stat. §409.910(6)(c)(7). 


Fra. Stat. §409.910(11)(f). 

10 Fria. Stat. §409.910(11)(f)(1). 

1 Fra. Stat. §409.910(11)(f)(2). 

2 Fra. Strat. §409.910(12)(f) (1995). 

13 Fila. Stat. §409.910 11(f)(4). 

14 The provider is not allowed to at- 
tempt to recover for any service that 
has been paid for by Medicaid. The 
provider is, however, allowed to at- 
tempt to recover for any service not 
covered by Medicaid. For example, 
Medicaid allows a maximum inpatient 
stay for adults of 45 days. If, after an 
incident, an adult recipient is hospi- 
talized for 60 days, the provider may 
bill Medicaid for the 60 days. Medic- 
aid would pay for 45 days. The bill for 
the excess 15 days would be denied as 
an uncovered service. The provider 
may file a claim against third party 
proceeds for the 15 days. 

15 Fria. Stat. §409.910 (11). 

16 Fria. Stat. §409.910(11)(a). 

Fra. Stat. §409.910(16). 

18 Durie v. State of Florida, 255 Fla. 
L. Weekly D295 (Fla. 5th D.C.A. 2000) 
(attorney convicted of grand theft for 
altering settlement allocation between 
two plaintiffs in favor of non-Medicaid 
plaintiff to avoid paying the Medicaid 
third party lien). 

19 Stat. §409.910. 

20 Td. at (17)(a), (b). 

21 P.O. Box 12900, 2728 Fort Knox 
Blvd., Bldg. 3, Room 2306, Tallahas- 
see, FL 32317-2900; telephone 850/ 
488-2495; fax 850/922-4502. 

22 SSI is a cash payment to assist low 
income individuals with meeting their 
needs for food, clothing, and shelter. 

23 ADMIN. CoDE §65A-1.709; State 
Medicaid Manual §230.15.00. SSI re- 
cipients who are Florida residents are 
presumptively eligible for Medicaid 
pursuant to §1634 of the Social Secu- 
rity Act. 42 U.S.C. §§1382-1383c. 

24 Formerly known as the Department 
of Health & Rehabilitative Services, it 
is responsible for conducting the Med- 
icaid eligibility process and eligibility 
reviews in the State of Florida. 

25 42 U.S.C. §1396p. 

26 42 U.S.C. §1396p(d)(4)A,C; see also 
Health Care Financing Administration 
Transmittal No. 64, November 1994, 
§3259.7; ADMIN. §§65A- 
1.701(23), (25); 65A-1.712(3)(c)1. 

27 Section1614(a)(3) of the Social Se- 
curity Act 42 U.S.C. §1382. 

28 42 U.S.C. §1396p(d)(4)A,C; see also 
Health Care Financing Administration 
Transmittal No. 64, November 1994, 
§3259.7; ApMIN. Cope §§65A- 
1.701(23), (25); 65A-1.712(3)(c)1. 

29 Id; see also FLA. Stat. §744.441(19). 

20 Jd. 

31 Health Care Financing Administra- 
tion Transmittal No. 64, November 
1994, §3259.7B2. 

32 42 U.S.C. §1396p(d)(4)A,C; see also 
Health Care Financing Administration 
Transmittal No. 64, November 1994, 
§3259.7; F.A.C. §§65A-1.701(23),(25); 
65A-1.712(3)(c)1. 

33 Health Care Financing Administra- 
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tion Transmittal No. 64, November 
1994, §3259.7B. 

42 U.S.C. §§1381la, 1382, 1382a, 
and 1382b. 

35 20 C.F.R. §416.1102. 

36 42 U.S.C. §1396p(d)(4)A,C; see also 
Health Care Financing Administration 
Transmittal No. 64, November 1994, § 
3259.7; Fra. ADMIN. CopE §§65A- 
1.701(23),(25); 65A-1.712(3)(c)1. 

37 Td. 

7d. 

40 See The First Florida Pooled Trust 
where The Family Network on Dis- 
abilities of Florida, Inc., is the non- 
profit trustee and La Belle & Staunton, 
P.A. is a co-trustee. 

43 42 U.S.C. §1396p(d)(4)A,C; see also 
Health Care Financing Administration 
Transmittal No. 64, November 1994, 
§3259.7; Fira. ADMIN. CopE §§65A- 
1.701(23),(25); 65A-1.712(3)(c¢)1. 

44 Fria. Stat. §409.9101. 

45 Stat. §414.28(1). 

46 Td; see also 42 U.S.C. §1396p(a)(1). 

47 42 U.S.C. §1396p(b)(3). 

48 42 U.S.C. §1396p(b)(4)(B). 

49 Stat. §733.212(4)(a). 

50 Stat. §409.9101(7). 

51 Fria. Stat. §198.30. 

52 Fria. Stat. §409.9101(8). 

53 Const. art. X, §4; Fia. Stat. 
§§409.9101(9), 414.28(4). 

54 Pia. Stat. §409.9101(10). 

55 Stat. §731.201. 

58 Pia. Stat. §409.9101(10). 

59 Fia. Stat. §409.9101(11). 

7d. 

62 See Stat. §414.28(1). 

63 Fua. Stat. §409.9101(11). 
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“Let’s Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate circa 1926, 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnoliainn.net 
E-mail: Info@Magnoliainn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia Gan with 


someone you want to like you a lot!” 


Want to ? 


Get Away: 


explereSC.com 
Youn Gateway Jo Exploning South Canolina 
Planning your vacation? 


Choose South Carolina for golf, beaches, 
shopping, mountains and much more. 


Let ExploreSC.com be your tour guide. 


www.ExploreSC.com 


Hilton Head Oceanfro 
Rentals Co. You 


HILTON HEAD 


OCEANFRONT 


COMPANY 


P.O. Box 6151 * Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


online 
travel p planner. 


fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 
canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


Fripp Island Resort 


souwtH CAROLINA 


www. frippislandresort.com 
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vacation to be relaxing and rewarding, That's ( A 
teil us your needs and we'll take care of all | 
~ Vacation Rentals & Real Estate Sales 
| 888-THE BEACH (888-843-2322) toll free 
pour complete 
jawah by Owner. 2 
kiawahrentals.c 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 

*510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Grove Park Inn Resort’ 
A TRULY LEGENDARY RESORT 


Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


ONE PHONE CALL WILL Do It! 


508-693-7200 
FREE SERVICE 


- Booking Martha’s Vineyard and Nantucket's Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 


- Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 

- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha's Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 
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SAberdeen Im 


‘Bed & ‘Breakfast 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


GODDARD 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


Authentic American Bed e Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~F AX 208.774-3477 
idrocky@ruralnetwork.net 
www.idahorocky.com 
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Traver Leisure 


SPOTTED HORSE RANCH 


Dt stone’s throw from the 


Hoback River. Horseback riding, 
Flyfishing, cookouts, river 
floating, pack trips and Western 


Y 


un for the whole family. 
Mountain, river and wildlife views 
with meals served in 
view of the river. For color 
brochure and information on a 
one-stop vacation, call: 


307-733-2097 800-528-2084 
fox 307-733-3712 
Jackson, WY 83001 
www.spottedhorseranch.com 


EXPERIENCE THE 
$47 - MILLION 
TRANSFORMATION 


Massive rock fireplaces and timber 
beams... From lobby to rooms, 
we're turning back time to the 
elegance of 1920's Lake Tahoe. 
Not to mention adding a 100-seat 
theater, full-service spa... All at the 
same 26-acre lakefront resort, still 
known for 50,000 sq. ft. of 


indoor/outdoor meeting space. 


on 
Its easy. Hole 


Book your entire vacation— 
air, lodging, lifts and more 
with one call. 


www.jhsnow.com 


888-838-6699 


email: info@jhsnow.com 


be OLE 


CENTRAL RESERVATIONS 


Enjoy the greatest concentration of 
ski resorts in North America. Call 
800-FOR-RENO or 800-GO-TAHOE 
and arrange your ski package today. 


RENO RENO-LAKE 


TAHOE 


TAHOE 


BET YOU DIDN’T KNOW. 


renolaketahoe.com 


Packages Include: 

x RT Air from Florida 
Gateways to Europe 

x RT Transfers 

x »/ Nights Lodging 

x Breakfast 


$799 INNSBRUCK AUSTRIA 
$999 COURMAYEUR, ITALY 
wwwalpineadventures.net 


Cail for a free 
trip catalog !!! 


The Ski & Adventure Travel Specialist 

3020 North Federal Hwy. Building #10 

Fort FL 33306 
954.564.6722 

800.755.1330 

fax 954.564.6721 


Condos, vacation homes, lakeview & 


lakefront estates from $99 to $2,500 
nightly 


888-266-3612 


bratresort.com 


LAKE TAHOE * INCLINE VILLAGE, NV 


¢ Larger 3 & 4 bedroom units 
¢ Hot tub, sauna and large rec room 


800-458-2463 


forestpines.com 
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Aspen Ski Inc. 


Call for our 64-page color brochure. 


Featuring over 25 Rocky Mountain Ski Resorts 


Complete packages including air, accommodations. 
ski-lift tickets, rental cars, transfers and more...all at 
unbeatable prices to fit your specific needs. 
For the Hottest Deals on Snow 
www.skitours.com/fl 
or call 800-364-4206 


970-925-9500 FAX 970-925-2038 agents @skitours.com 


Hit the Slopes! 


Walk Earth's 

Scenic Trails 

Stay in B&B's, Inns, Lodges 
Weekends and Weeklongs+ 


California * New Mexico * Great Smoky Mountains 
Maine * New Hampshire * Midwest and more 
MEXICO: Copper Canyon + Yucatan 


TH | 


Call for Brochure 


877-869-5745 o, 847-869-5745 


email: teiywt@mes.com 
www.earthisyours.com 


COLORADO 


Find Lost 
in Luxury 


* Ski-In, Ski-Out, Next to Lifts 
© 32 Individually Designed Suites 
¢ Fireplaces, Jetted Tubs, Steam Showers & More. 
* Acclaimed 9545 Restaurant 
* Ski Valet, Concierge and Bell Service 
INQUIRE ABOUT OUR SKI PACKAGES 


888-601-5678. 


www.innatlostcreek.com 


YOU COULD SAY 
WERE ON A MISSION. 


(TO PAMPER YOU) 


HAMINADE 


BENCHMARK @HOSPITALITY 


GETAWAY PACKAGES FROM $199 


800-283-6569 
WWW.CHAMINADE.COM 
ONE CHAMINADE LANE, SANTA CRUZ CA 


“One of the Top Walking Tour 
_ Companies in the World 


~Walking Magazine 


WOMEN'S 
WEEKEND 
GETAWAYS 


Camp Mom 


for mothers & others 


RELAX & RECHARGE 
IN SO. CALIFORNIA 


arts & crafts # yoga # fun 
campfire # massage & more 


Scrapbook Marathon 


classes 
sleep? 
fun 


massage 


Catt (888) 633-2226 
OR TAKE A CAMP TOUR: 
WWW.CAMPGETAWAY.COM 
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Let 140,000 eyes 
see the world 
through your 
— advertisement in the 


B Travel @ Leisure Section 


z Step in the right 
direction—advertise in the 


- Lawyer Services Pages! 


To Advertise Contact: 
# Julie Tanner 

g (850) 561-5687 

& or e-mail: 

— jtanner@flabar.org 


: 
= 
@©® 
| 
| | 
% 
~ AWN 
4 |. 
S 
| 


m A-A-A Attorney Referr 
phone ringing like it used to 
referred over 12,000 calle 


ouratiomeys, 
We have referrals 


statewide. Call now - 24 ho 
start getting referrals? 1-80 


Are you ready 
5342 * 1-888- 


B. Michael Grant, CPA 


is an independent and objective 
Economic Expert 


Ps qualified in Federal and Michigan 
Accident, Defect, Negige 


Fire, Fraud Automotive EVigenee slorage Courts for plaintiff and defense 
Consultant, West Palm ($61) 


E-mail: AFSASSOCIATES 
AVIATION CONSULTING Loss of Wages and Benefits # Loss of Services 
| 2 Value of a Homemaker Business Valuations 

Divorce Actions # Hedonic Damages @ Lost Profits 


attorneys for over 14 years. 


™ Do you represent an $ B, 000,000 Pilot? 
Pilot and airline employee lii@anGn suppor, 
expert witness and fer Of 


earnings/seniority/disability/¢ . Providing 
support from earings an yability models 5840 Corporate Way, Suite 200 West Palm Beach, FL 33407 
to general consulting. Get = visi 


(561) 969-9959 Toll-Free (888) 883-4336 


Licensed in Florida and Michigan 


Darby’s AIR, Inc. at 
OR CALL 800-JET-JOBS x #@# 


SN HEALTH CARE AUDITORS, INC. 


Forensic Document Ejaminer/ Handwriting ] MEDICAL EXPERT TESTIMONY SERVICES 


Expert: Don Quinn, 6860 Boulevard, 
Jacksonville, FL 32216, (904 

years experience in Federal 
Laboratories. Qualified in F 
courts. Retired FDLE Docu 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
fee MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 
ALF Care 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 
rs experience in 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 


@ Certified Forensic D 
Thomas Vastrick, 380 S. St 
1004-132, Altamonte Spring 
544-0004. Formerly with U.S inepecton 
Service Crime Lab. Over 20s. Experience. 
ABFDE Certified (former Bogie Cour 
qualified throughout southee 


Medi 


@ Physicians For Quali 
experts. Since 1986. We h 
cians who have agreed to 
tice case, and if it has merit 
Plaintiff or Defense. 1-800- 
www.physiciansforquality 


Credible medical 
Fiorida physi- 

ew your malprac- 
sstify for you. 
4.3627. Visit us at 


Nursing Home 


Registered Nurse, 10 yee 
variety of nursing fields, Avagial 


testify to standards of care Home ane 
Adult Living Faciity cases. ibOM Valdes, AM age Feather Sound Drive Call (727) 579-8054 
BSN, JD 305-648-0721. aS dg. Ii, Suite 190 Fax (727) 573-1333 


Clearwater, Florida 33762-5552 We are pleased to receive your calls. 


THE FLORIDA BAR JOURNALA 


daily. All legal categories calls 
bj 
4 urs. 
| EXPERT WITNESS 
P 
pila! 


Police & Security 


asto Police & Security Expert Wit- 
Retired Police Chief with twe ‘ig ix years 
Law Enforcement experience. F.B.1. Academy 
te. University Criminai Justice instructor. 
6413. 


Real Estate Law : 


= James L. Mack, Board Certified f 
Estate Lawyer with 50 years practice e 
sively in Florida real estate law, AV 
available act a5 consultant or expert witness 

in real 20185 East Country lub Drive, 
#607. Miami 33780, (305) 466-5519, fae (305) 

682-1533, email: jimacklaw@aol.com. 


& Wrongful d 
Gaut (943) 593-8033, Nap 


MESSE 


California 
Cailfornia Attorney Was your ci 
or arrested in California? Call the Law ¢ 
Ledger & Associates. A taw firm commi 
the clent. Experienced Criminal Defense 
Persona injury Tal Attorseys. Cail Tol 


ede in the areas of domesti 
judgments, jurisdictional ¢ 


PROCESS SERVICE 
Le he Associates, Corp., Planta: io 


* SAYYOU SAWITIN 
JOURNAL 


TRADEMARK-Supply word and/or 
) al f , design plus goods or services. 

Speak to oe of ou staff physicians w  - SEARCH FEES: 

one phone call—at no charge to you. = COMBINED SEARCH - $315 

(USS., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 


AMES staff STATE TRADEMARK - $140 
physicians oT EXPANDED COMMON LAW - $165 
collaborate to F] DESIGNS - $210 per International class 
personally review COPYRIGHT - $180 


your medical records, 
formulate opinions, and 
match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 


ee COURT RECORDS, CONGRESS.) 
law...more than 4,000 AMFS CLIENT 

specialists in more than Michael E. Cardoza APPROVED- Our services meet 
20,000 cases since 1990. TRIAL ATTORNEY standards set for us by a D.C. Court 


of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 

SINCE 1957 


AMFS 


American Medical Forensic Specialists, inc. 


A physician managed company 


1-800-275-8903 


TRADEMARK 


& COPYRIGHT SEARCHES § 


Need a Certified Construction Safety Expert? 
COSHA 
ConstrRucTION OccuPATIONAL SAFETY HEALTH ASSOCIATES 
Former U.S. Dept. of Labor OSHA Compliance Officers 
* Consulting Safety Engineers and Expert Testimony 
* Construction, Industry and Demolition Safety Experts 
* Accident Reconstruction, Rigging and Crand Accidents, 
Excavationsand Tunneling, Hand and Power Tools 
* Concrete and Masonry Construction and Steel Erection 
* Scaffolding, Fall Protection and Construction Enviromental 
Consultation 
Call, Write or Fax for a Brochure 
COSHA 


12050 5th Street East ¢ Treasure Island, Florida 33706 
TEL (727) 367-8199 FAX (727) 367-7549 


E-mail: safetyman@careful.com Internet: http://jww.safetyman.com 


NO MERIT - NO CHARGE 


J ANUS MEDICAL Experts LLC 


_ MEDICAL EXPERT TESTIMONY IN MEDICAL MALPRAC TICE, 


DISABILITY CLAIMS, PERSONAL INJURY 


¢ OVERNIGHT EXPERT AFFIDAVITS ¢ BOARD CERTIFIED EXPERTS 
e FREE PREVIEW FOR MERIT e FREE DETAILED CONSULTATION 
CAUSATION AND LIABILITY RE: STANDARDS OF CARE 


608 W. HORATIO STREET, TAMPA, FLORIDA 33606 « TEL (813) 294-4985 


Premises Liability & Security 
Florida. | WebSite: WigauLcom. _ | 
@ LedaiScope Hesearch provides you wiih | 
effective, concise, and commadnding lege! 
: ang bridis. Call (727) 410-7285 or visit. 
injured 
i ices of 
ed to 
and 
ree: 1- 
800-400-6153 OF wwwiedgeriaw.com | 
Texas Litigation / Collection 
& Texas attomey ready to assist you in your 
collectiga 
arbitrations, collections, despositions, cour A 
appearqnees, and general tigation. Cal! Harry q 
J. Fisk @44) 897-6263. fax (274) 891-8284. or e- 
mai! fiskiaw@ earhink ne 
‘a 
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DENTAL MALPRACTICE 


¢ Plaintiff or Defense 

* Case Merit, Causation, Liability 
¢ Trial Preparation and Strategy 
* Expert Testimony 


& Qualified 1031 Excha 

Services. Regular, delaye 
suit. 20 years experience. 
your clients. Competitive p 
(941) 366-1300 or FAX (94 
information. www.sarama 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


8s available to 
account losses; 


Call us to talk over 
your clients who have secu 
Referral or co-counsel; exp 


432-2451. 


INCORPORATE 
NEVADA WYOMING 


State Tax-Free Corporations 


CTURED SETTLE 
Limited Liability Companies 


f° Tax Savings * 24hr Rush Service 
Asset Protection Privacy 
@ Top Doilar paid for 
and lottery winnings. Do you CORPORATE 
Worth Elder Clients? We SERVICE 
insurance policies from CENTER, INC. 
Funding Inc., (800) 897-9825 
775°329-7721 


www.heartlandiumpsum.co ‘ 
P www.CorporateServiceCenter.com 


1-800-NEVADA-@ 


Don’t miss 
in 


Witness, Ltd 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 


quality medical experts 
any field of health can 


847-673-4422 


Call Julie Tanner Randy Traynor 
(850) 561-5687 ©" (850) 561-5685 


American Heart 
Associations 


Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


20 
= 1981 | of Protecting Manatees | 2001 


Inter-City Testing & 
‘Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Automotive Accident Reconstruction; Boating, PWC, 
Sailing & Maritime; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability; Giass/Metal Fracture; 
Helmets; Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical Engineering; 
Slips, Trips & Falls; Sports, Recreation, Aquatics; 
Toxic Exposure; Transportation, Tires; Highway 
Safety; Warning/Instructions 


(561) 745-7940 


SAMERICAN 
LUNG 
ASSOCIATIONE 


Malpractice 
wee Resource, Inc. 


MedicalMalpracticeResource.com 


*Video Preparation of Medical Witnesses 
for deposition and trial presented by Fred Lane 


¢Video Preparation of Attorneys 
for the examination of medical witnesses 


*Video Preparation of Your Client 
for deposition or trial 


SECURITY EXPERT 


Premise liability, use of force, security 
guards, shoplifting. Documentation and 
training issues. 30 years experience & 

over 200 cases. Experience with hospitals, 
college & school campuses, parking 
facilities, night clubs, office & residential 
buildings, hotel & casino security, fast food 
stores, banks, amusement parks 

and retail & shopping centers. 
Plaintiff/Defense 

SMSI ¢ Nessitt, CPP 
805/492-6475 or 800/306-8344 
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MISMANAGEMENT 
4 
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| 
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| always thought | was carving out a niche 
for myself. Instead, | was digging a deep hole. 
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is Maybe we should have mediated this. 

_ Lee 

: You call that fair? I'm outnumbered 12 to one. 
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|| Ble Edt View Favorites Tools Hep 


| Address | http://www lexis com/practicepages (P60 Links | 


Your Practice... 


A single source with exactly what 
every Florida lawyer needs. 


made perfect. 


Practice Pages 


exclusively on 


® 


The one place to go for the small firm that doesn’t think small. 
Find out more at lexis.com/smallfirms 


lexis.com is a registered trademark of Reed Elsevier Properties Inc., used under license. 


| A 

| Other products and services may be trademarks or registered trademarks of their respective companies. © 2001 Lexis-Nexis, a division of Reed Elsevier Inc. All rights reserved. 
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westlaw.com is now 33% faster. 


Discover today’s Westlaw” at www.westlaw.com/fast 
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